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NOTES OF THE WEEK 
ARTICLES: 


WEEKLY NOTES OF CASES 
LAW AND PENALTIES IN MAGISTERIAL AND OTHER 


The Magistrates’ Courts Committee and the Justices’ Clerk.. 668 
Capital Punishment in the case of Women and Adolescents... . 


Exchequer Grants to Local Authorities 
Dilemma for the Councillor 


PERSONALIA 





Court of Appeal 

Littlewood v. George Wimpey & Co., Ltd. British Overseas 
Airways Corporation (second defendants and third parties)— 
Public Authority—Limitation of action—Claim for contribution 
by joint tortfeasor—Commencement of period of limitation— 


ADDITIONS TO COMMISSIONS 
PRACTICAL POINTS 


REPORTS 


Length of period—Law Reform (Married Women and Tort- 
feasors) Act, 1935 (25 and 26 Geo. 5, c. 30), s. 6 (1) (c) 

Acton Corporation v. Morris and Another—Requisition— 
Duration—Confirmation of requisition by Minister—Extension of 
period of requisition 











FACTS FOR YOUR GUIDANCE 
about Spurgeon’s Homes 


@ Over 200 boys and girls are in our care. 
@ Childrenare received fromall partsof U.K. 


@ it costs nearly £1,000 per week to 
maintain the Homes. 


@ No grant or subsidy is received from any 
Government Department. 


@ Legacies and subscriptions are urgently 


needed and will be gratefully received by 
the Secretary. 


CPURGEON 


HOMES 


26, Haddon House, Park Road, Birchingten, Kent 














CHRISTIAN ACTION 


(Registered under the Companies Act, 
1948) 


An undenominational and non-party 
political body of Christians whose aim 
is to translate their faith into public as 
well as private life. 

Supporters are encouraged to use every 
means open to them to bring their 
Christian insights to bear on the public 
life of the nation. 


Chairman of the Council : 

CANON L. JOHN COLLINS 

Secretary of the Company : 
FREDA NUELL 

Registered Office : 
2, AMEN Court, Lonpon, E.C.4 
Solicitors : 
Herspert & Gowers, 6, King Edward 

Street, Oxford 








NATIONAL 
CHILDREN’S HOME 


Established 1869 40 Branches 


Despite all the Government 
is doing for children deprived 
of a normal home life, the 
National Children’s Home 
still has to raise its own 
income. The need for funds 
is as great as ever, and an 
earnest appeal is made for 
continued support. 


Legacies and covenanted gifts 
are particularly solicited. 


Chief Offices : 
Highbury Park, London, N.5 
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NOTIFICATION OF VACANCIES ORDER, 1952 
The engagement of persons answering these advertisements must be made through a Local Office of the 
Ministry of Labour or a Scheduled Employment Agency if the applicant is a man aged 18-64 or a woman aged 
18-59 inclusive unless he or she, or the employment, is excepted from the provisions of the Notification of 


Vacancies Order, 1952. Note Barristers, 


licitors, Local Government Officers, who are engaged in a 


professional, administrative or executive capacity, Police Officers and Social Workers are excepted from the 


provisions of the Order. 


SITUATIONS VACANT 


ASSISTANT CLERK (Male) to Magistrates’ 
Clerk (South Coast) or one willing to learn, 
Typewriting and Shorthand essential, ex- 
perience in Conveyancing an advantage. 
Write stating age, experience and salary 
asked. Box No. E.22, Office of this Newspaper. 


FOR SALE 


COMPLETE SET of the “ Justice of the Peace 
and Reports,” Volume | to date, bound in half 
calf, good condition. Apply R. P. Liddle, 
Newport, Salop. 


J.P. REPORTS from Vol. 54 (1890) paper 
and reports bound in green cloth to 1931. 
Reports only 1932 to date: 63 vols. What 
offers? “B,” 21a, Northampton Square, 
E.C.1. 




















INQUIRIES 


YORKSHIRE DETECTIVE BUREAU 
(T. E. Hoyland, Ex-Detective Sergeant). 
Member of The Association of British Detec- 
tives, World Secret Service Association and 
Associated American Detective Agencies. 
DIVORCE — OBSERVATIONS — EN- 
QUIRIES—Civil and Criminal investigations 
anywhere. Over 1,000 Agents. Over 27 
years C.1.D. and Private Detective Experience 
at your Service. Empire House, 10, Piccadilly, 
Bradford, Tel. 25129. (After office hours, 
26823.) Established 1945. 


PARKINSON & CO., East Boldon, Co. 
Durham. Private and Commercial Investi- 
gators. Instructions accepted from Solicitors 
only. Tel.: Boldon 7301. Available day 
and night. 


cr OF PETERBOROUGH 








Junior Assistant Solicitor 

Salary on A.P.T. Grade VII. 

Keen advocate and good conveyancer re- 
quired. The department includes the legal 
work of the Police and Education services 
and offers good opportunity for experience. 
Previous local government service not essential. 

Apply in concise form, giving names of two 
referees, by Saturday, October 31. 

C. PETER CLARKE, 
Town Clerk. 
Town Hall, 
Peterborough. 
October 7, 1953. 





URHAM COUNTY MAGISTRATES’ 
COURTS COMMITTEE 


Appointment of Justices’ Clerk's Assistant 
for the Petty Sessional Division of Chester-le- 
Street 


APPLICATIONS for invited for the appoint- 
ment of a whole-time Assistant to the Clerk 
to the Justices of the above-named Petty 
Sessional Division. Applicants must have had 
considerable magisterial experience, be com- 
petent typists, capable of issuing process, 
keeping the accounts, and taking an occasional 
second Court. 

The appointment will be superannuable and 
will be subject to one month’s notice on either 
side and the successful applicant will be 
required to pass a medical examination. The 
salary applicable is the General Division Scale. 

Applications, stating age, qualifications and 
experience, to be accompanied by three recent 
testimonials, should be addressed in the first 
instance to Harold Race, Clerk to the Justices, 
135, Front Street, Chester-le-Street, to reach 
him not later than October 26, 1953. 


J. K. HOPE, 


Clerk to the Magistrates’ 


Courts Committee. 

Shire Hall, 

Durham. 

OUNTY BOROUGH OF NEWPORT 
(Population : 105,500) 


ASSISTANT SOLICITOR required. Salary 
A.P.T. Va (£625 «£20-—£685) rising after 
two years’ legal experience from date of ad- 
mission to A.P.T. VII (£710 x£25—£785). 
The post is permanent and superannuable 
and is determinable by one month's written 
notice on either side. Experience in advocacy 
is desirable. Terms and conditions are as 
laid down by the N.J.C. for Local Authorities’ 
Administrative, Professional, Technical and 
Clerical Services. 

The successful candidate will be required 
to pass a medical examination. Applications, 
stating age, qualifications, experience, and 
whether related to any member or senior 
officer of the Council, should reach me by 
Monday, October 26, 1953. Canvassing will 


disqualify. 
J. G. ILES, 
Town Clerk. 
Civic Centre, 
Newport, Mon. 
October 16, 1953. 








(CHESHIRE PROBATION AREA 
Full-time Male Probation Officer 


APPLICATIONS are invited for the above 
appointment. 

The appointment will be subject to the 
Probation Rules and the successful applicant 
will be required to pass a medical examination. 

Applications, upon the form which can be 
obtained from this office, must be forwarded to 
reach me not later than October 27, 1953. 

HUGH CARSWELL, 
Secretary of the Probation 
Committee. 
St. John’s House, 
Chester. 





HESHIRE MAGISTRATES’ COURTS. 
COMMITTEE 


Altrincham Petty Sessional Division 
Appointment of Second Assistant 


APPLICATIONS are invited for the above 
appointment. Applicants must have a 
thorough knowledge of the work of a Justices’ 
Clerk’s office, be capable of taking a Court 
when required, be competent Shorthand 
Typists and able to take Depositions by 
typewriter. 

The salary will be in accordance with Grade II 
of the A.P.T. Division of the National Joint 
Council Scale, namely, £495—£540. 

Appointment subject to (a) one calendar 
month’s notice on either side, (6) N.J.C. 
Scheme of Conditions of Service, (c) Local 
Government Superannuation Act, (d) satis- 
factory medical examination. 

Applications, stating age, qualifications and 
experience, together with the names of two 
referees, should be sent to J. G. Harris, Clerk 
to the Justices, Altrincham, not later than 


November 4, 1953. 
HUGH CARSWELL, 
Clerk of the Magistrates” 
Courts Committee. 


| St. John’s House, 


Chester. 


County BOROUGH OF BOLTON 
MAGISTRATES’ COURTS 
COMMITTEE 


Appointr-ent of Clerk to the Justices 
APPLICATIONS are jnvited from Barristers 
or Solicitors duly qualified under the pro- 
visions of the Justices of the Peace Act, 1949, 
for the appointment of part-time Clerk to the 
Justices at a salary in accord with the recom- 
mendations of the Joint Negotiating Committee 
for Justices’ Clerks in respect of part-time 
Justices’ Clerks, of £1,050 per annum rising 
by four annual increments of £50 to a maxi- 
mum of £1,250. The estimated population 
of the County Borough is 167,000. 

The person appointed will be required to 
attend to the duties of the office on a part-time 
basis and to take full responsibility for the 
organization and management of the Justices’ 
Clerk’s Department. 

Applications, giving particulars of age, 
qualifications, full details of experience and the 
names of three persons to whom reference may 
be made, and endorsed “* Clerk to the Justices,” 
must be sent addressed to The Chairman, 
Magistrates’ Courts Committee, Magistrates” 
Clerk’s Office, The Courts, Bolton, and be 
received not later than November 4, 1953. 


The Courts, Bolton. 
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Clerk Retiring with Justices 

Considerable concern has been created among justices and 
clerks by the decision of the Divisional Court in R. v. Barry 
(Glamorgan Justices)}—Ex parte Nagi Kashim (The Times, 
October 7), and comment has already appeared in the press. 

In this case the justices retired to consider their decision, and 
although counsel for the defence had asked that the clerk should 
not accompany them, he was with them while they considered 
their decision. It was because the defendant thought the clerk 
would recognize him as having been previously convicted that 
he was anxious that the clerk should not accompany the justices. 


On an application for an order of certiorari the court quashed 
the conviction of the defendant. In the course of his judgment 
the Lord Chief Justice referred to the two recent cases on the 
question of the retirement of a clerk with the bench, and said 
that it had been made clear in R. v. East Kerrier Justices [1952] 
2 All E.R. 144, 116 J.P. 339, that the presence of the clerk in the 
justices’ room should only be for the purpose of advising them on 
the law. In the present case a question of law had already been 
decided and only fact remained. None of the justices suggested 
that any point on which advice was required remained. Lord 
Goddard said he did not impute to the clerk any misconduct. 
There was nothing to suggest that the justices consulted the clerk 
about a single thing. But justice must not only be done, but 
must manifestly be seen to be done. 


Justices and clerks must, of course, obey the instructions laid 
down by the Divisional Court as to what is their duty as a matter 
of law. What they feel, however, is that there may be grounds 
for asking that the law should be altered so as to permit of what 
they consider a more helpful relation between the justices and 
their clerks. They feel that justices may not always be aware 
that there is a point of law that they ought to consider, and that 
the clerk cannot in every case anticipate every possibility by 
giving the justices a kind of summing up of the case before 
they retire. During their discussion they may go astray on some 
question of mixed law and fact, a matter which the clerk could 
put right if he were present. Moreover, if there has been a 
lengthy hearing and copious notes have been taken, they may 
wish to refresh their memories by referring to particular passages 
in the notes. It was said in R. v. Welshpool Justices, Ex parte 
Holley [{1953] 2 All E.R. 807, that the better plan is for this to be 
done incourt, but if justices wish to go over a number of passages 
in the evidence and perhaps discuss them as they go they will 
find such a procedure in open court somewhat difficult. 


The two cases we have cited must be followed. Of that there 
is no doubt. There is certain to be discussion as to the possi- 
bility of some kind of legislation, defining the duties of clerks to 
justices and the right of those justices to require his presence in 
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their retiring room in such a way as to give the justices rather 
more opportunity of getting what they feel to be necessary help 
from the clerk than is at present possible, without the risk of 
having their decisions quashed when there has been no improper 
intervention or influence by the clerk. The drafting of such an 
enactment might be difficult, but doubtless there are organiza- 
tions as well as individuals who would be prepared to make 


suggestions. 


In Charge of a Car 


To be in charge of a car, so as to be liable to conviction under 
s. 15 of the Road Traffic Act, 1930, a man need not be actually 
in the car, if he is in fact intending to drive it, Leach v. Evans 
[1952] 2 All E.R. 264; 116 J.P. 410. On the other hand, a man 
is not necessarily in charge of a car because he is inside and there 
is nobody else in charge, Dean v. Wishart [1952] S.L.T. 86. It 
may be that there is no one in charge of a car on a road or other 
public place at a given time. 

Last week, a metropolitan stipendiary magistrate had before 
him a man accused of being under the influence of drink while in 
charge of a car. From the evidence, it appeared that the 
defendant, who admitted being slightly intoxicated, had left his 
car outside a club, had handed the ignition key to the chairman 
of the club, and arranged to spend the night there. He was 
arrested some hours later while going to his car for the purpose 
of taking out a parcel. 


The learned magistrate dismissed the charge, holding that the 
defendant, when handing over the ignition key to someone else, 
had shown his intention to abandon dominion over the car for 
the time, and was therefore not in charge of it so as to come 
within the provisions of s. 15, supra. 

There must be circumstances in which a man who realizes 
that he is unfit to drive can divest himself of charge of his car. 
Often he will do this by calling on someone else to take charge 
and drive, or by taking steps that make it plain that he has 
abandoned any idea for the present of exercising any control 
over the car. It is a matter of proof in every case, by such 
evidence as will satisfy the court. 


Counselling and Procuring Attempted Suicide 


An unusual charge recently came before a Buckinghamshire 
Magistrates’ Court, when two young men were charged, one 
with attempting to commit suicide, the other with counselling 
and procuring the commission of the offence. One was con- 
ditionally discharged, the other put on probation. The attempt 
to commit suicide was either not very determined or else soon 
regretted, as it was stated that the defendant, who had taken some 
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arsenic supplied by the other defendant, telephoned to the police 
to inform them. He recovered after hospital treatment. 


Attempted suicide is triable summarily by consent of the 
accused, by virtue of s. 19 and sch. | of the Magistrates’ Courts 
Act, 1952. Aiding, abetting, counselling or procuring the com- 
mission of any offence mentioned in paras. | to 18 of the schedule 
is also triable summarily, and incitement to commit any of those 
offences is similarly triable. 

The punishment for aiding and abetting, counselling or pro- 
curing, is the same as that provided by s. 19 in the case of the 
principal offender, and in the case of incitement, where the 
schedule includes also summary offences generally, there is the 
reservation contained in s. 19 (8) that for incitement to commit a 
summary offence the punishment must not exceed that to which 
the actual offender would be liable. 


If the attempt to commit suicide had proved successful, the 
position of the aider and abettor would naturally have been 
more serious. Indeed: “ If one encourages another to commit 
suicide, and is present abetting him while he does so, such person 
is guilty of murder as a principal.” Archbold’s Criminal 
Pleading, 32nd edn., p. 1467. 


The Work of Assize Courts in Lancashire 


The Report of the Departmental Committee on a Central 
Criminal Court in South Lancashire must have been a revela- 
tion to many people of the volume and scope of the work of 
assize courts, not only in South Lancashire but generally, since 
many people are under the impression that courts of assize 
deal almost entirely with criminal work. Of course, all those 
who have anything to do with the courts know that much civil 
business is transacted at Assizes, but the amount may not gener- 
ally be realized. 

The report of the Committee, which sat under the chairman- 
ship of Sir Alexander Maxwell, contains some striking figures 
about the volume of work of the Assize Courts at Liverpool and 
Manchester, showing a continued increase for some years past. 
Other courts have no doubt experienced an equal increase, but 
how acute is the position of the Liverpool and Manchester 
Courts is shown by the fact that the civil cases awaiting trial, 
which numbered 288 at the end of 1950, had increased by May, 
1953, to 1,036. 

There is also much congestion at the quarter sessions in each 
city, and the Committee came to the conclusion that the work 
makes too much demand on the time of a Recorder who is a 
practising barrister. The committee felt also that any arrange- 
ments designed to relieve pressure on those courts should pro- 
vide for the possibility of giving help, when needed, to other 
courts of quarter sessions in the neighbourhood. 


While the establishment of a Central Criminal Court for South 
Lancashire would no doubt relieve the situation, the committee 
felt that there would be serious disadvantages about the abolition 
of the two city courts of quarter sessions, and therefore felt 
unable to recommend the establishment of such a Central Crimi- 
nal Court. What is recommended is that in place of the part- 
time Recorderships at Liverpool and Manchester there should 
be created two full-time judicial posts, and that the holders of 
these posts should have the double duty of trying criminal cases 
as commissioners of assize and of performing Recorder’s func- 
tions—one being appointed Recorder of Liverpool and the other 
Recorder of Manchester. They would relieve the High Court 
Judges of much of their criminal work, leaving them with more 
time to devote to civil business. 


The Committee was appointed on December 16, 1952, and 
the Report is dated August 31, 1953, so no time has been wasted. 
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It is to be hoped that if its provisions are accepted the necessary 
action will also be taken as soon as possible, for the Report 
says: “ Legislation will be needed. In our view it is urgent 
that relief should be given to assizes and City Sessions and we 
hope that it will be possible for legislation to be introduced at 
an early date.” 


Blacklist for Drunkards 

It has been pointed out to us that our note at p. 634, ante, 
seems to imply that s. 6 of the Licensing Act, 1902, has been 
repealed. It has not in fact been repealed, as reference to Stone 
and other text books shows. Our point was that s. 6, though 
still on the statute book, is practically a dead letter and has been 
for many years, although it is just possible that some courts 
may have made use of the black list in rural districts where 
it would be possible to enforce it. We have not, however, heard 
or read of such cases. 

The section begins by postulating that the court is satisfied 
that an order of detention might be made under s. | or s. 2 of 
the Inebriates Act, 1898. This means an order for detention 
in a certified inebriate reformatory, but as there are now, so far 
as we are aware, no such reformatories available, proceedings 
under the sections cited would be of no practical effect. When 
such proceedings used to be taken it was necessary to give the 
defendant the option of trial on indictment, since s. 2 pro- 
vided for such trial unless the defendant consented to be tried 
summarily. 


A Clerk’s Annual Report 

Busy magistrates have no time for reading a large number 
of lengthy documents, but we are certain that they welcome short 
periodical bulletins and reports such as are now prepared by 
some clerks to justices. 


We have before us the eighth annual report of Mr. Albert 
Platt, clerk to the justices for Ashton-under-Lyne. It is quite 
short, and contains only a few necessary statistics, but it is 
informative in the sense that it tells the justices the kind of things 
they would like to know. For instance, the report refers to the 
new Accounts Regulations, and explains * the mystery of what 
happens to fines and fees paid over to the justices’ clerk.” 
After describing how the accounts used to be kept, Mr. Platt 
says it had been hoped that under the new system the accounts 
would be simplified, but, he says, he now has to record every- 
thing as before, and in addition send complicated returns to the 
Home Office. 

The justices are reminded of the importance of the Magistrates’ 
Courts’ Act and Rules, 1952, in connexion with their work, 
and recommended to make some study of them, especially as 
there are some amendments in addition to much consolidation. 
He criticizes the new form of notice of fine (No. 40) as too much 
like an invitation to apply for time to pay, and more time to pay. 

The report is outspoken on many subjects and is sure to lead 
to useful discussion among the justices. Mr. Platt has very 
definite views about the law of adoption. He has something to 
say about the use of probation among adults and juveniles, and 
he is much troubled by what he believes to be the pressing need 
for free legal aid in difficult matrimonial cases. 


The report covers the work of the Borough and the Petty 
Sessional Division of Ashton-under-Lyne. It seems that there 
is as much work in the Borough as in the Division, although 
it has the smaller population. On this Mr. Platt says: “I 
think this is accounted for by the difference between a compact, 
densely populated area as against a heavily populated but more 
dispersed area. If families could live at least a mile apart, we 
might have no crime !” 
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The Approved School Boy 


It is a long time since the reformatory school boy, and to a 
lesser extent the industrial school boy, were regarded as undesira- 
bles generally, and quite unfit to associate with other children. 
It is not to be expected, even today, that all parents will be 
prepared to allow their children to associate freely with boys 
and girls who are inmates of approved schools, when opportuni- 
ties for meeting them occur. It must be recognized that some of 
the inmates of the schools are unsuitable companions until, as 
the result of training and influence, they have earned the right 
to be considered of good character. Many of these boys and 
girls, however, are quite fit to be allowed to mix outside the 
schools with other children ; some of them, it should be remem- 
bered, have not been sent to the schools as offenders. 


The policy of allowing approved school children considerable 
freedom instead of keeping them shut up in the schools, and of 
sending them out from the schools in which they live to attend 
day schools where this is possible, has, we believe, been a success. 
The more such children can mix with others, so long as they are 
not a bad influence, the better it is for them. There is, we believe, 
increasing readiness on the part of many organizations to admit 
them. 

At a recent conference of chairmen of Sea Cadet Corps, re- 
ported in The Western Mail, Alderman R. G. Robinson, chair- 
man of the Cardiff Sea Cadet unit and president of the Ap- 
proved School Managers of England and Wales, urged that 
boys in approved schools should be helped by allowing them 
to join the Sea Cadet Corps. He recalled that the record of 
approved school boys in wartime was as fine as those from any 
other school. He stated that approved schools had seventy per 
cent. successes. 


The conference did not accept a suggestion that an open 
cadet unit should be started in a nautical approved school in 
the Isle of Wight on the lines of similar units established in some 
ordinary schools. It agreed,that the Sea Cadet Council should 
be recommended to enlist approved school boys at the discretion 
of unit commanding officers. 


Setting the People Free 


There is, we learn, a feeling of disquiet in the minds of some 
planning officers at what they regard as the increasing frequency 
with which the Minister of Housing and Local Government is 
allowing appeals made under the Town and Country Planning 
Act, 1947. Cases have even occurred, they say, where appeals 
have recently been upheld by the Minister when only a year or 
two ago other appeals lodged in respect of the same sites were 
dismissed and where, apparently, any change of circumstances 
sufficient to justify such reversals of decision are discernible to 
the Minister alone. 

Without following trends as closely as all that, we must admit 
we had gained the impression that it was easier of late for 
appellants to succeed. Perhaps, in a Government committed 
to setting the people free, this is as it should be, and again, 
perhaps not; but if there has been any material change in 
Departmental policy in this respect, it seems only reasonable 
that planning officers should be let into the secret so that they 
may adjust their views accordingly, and only fair that people 
who, in such cases as those mentioned, have been unsuccessful 
in the past, whether they went to appeal or not, should be told 
that renewed applications may well receive consent. 


East Ham Weights and Measures Department 


Mr. Leonard E. Kirk, chief inspector for the county borough 
of East Ham, in his latest report, goes back to the Mosaic law for 
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evidence that it has from time immemorial proved necessary to 
take steps against the giving of short weight or measure. He 
quotes Deuteronomy xxv, 14 and 15: “Thou shalt not have in 
thine house divers measures, a great and a small, But thou 
shalt have a perfect and just weight, a perfect and just measure 
shalt thou have.” In this country, legislation on the subject 
goes back many hundreds of years. 


The general public is relieved when wartime controls are 
relaxed or abolished, but there is another side even to this ques- 
tion. Mr. Kirk, speaking no doubt from the point of view of an 
inspector, says, “* Since the turn of the century, the history of 
weights and measures reveals the peculiar fact that it is apparently 
only important from a governmental point of view, to give 
correct weight during wars.” That is rather an over-statement, 
but it is easy to see his point, for he goes on to show how, when 
hostilities ceased, orders and regulations were revoked as soon 
as possible, irrespective of the good they had contained. 


** During the War years of 1939-1945 the Government had as 
advisers representatives of all the food trades. Literally 
hundreds of orders were issued to control food, and the giving 
of correct weights and measures was put in its true perspective 
as a matter of national importance. With the end of war, 
however, came the old cry about ‘ Too many Regulations ’ and 
these war-time orders are again gradually diminishing with 
nothing better, so far, to take their place. True, we desire— 
and need—to be free from a surfeit of orders in peace time. 
But there is always a danger that in ill-advisedly cancelling those 
orders that have proved good, freedom is given to unscrupulous 
traders to prey upon the public’s food and well being.” 


The report suggests that among matters that still need consider- 
ation are that all foods should be sold either by weight or measure, 
both wholesale and retail ; that only clear and correct indication 
of price and weight be displayed, and that it should be an offence 
to exhibit misleading tickets ; and that it should be an offence 
to sell, or offer for sale, any type of merchandise which is of 
less quantity than is indicated by the seller, whether it is a whole- 
sale or retail transaction. 


Resettlement of Disabled Persons 


The annual report of the Ministry of Labour and National 
Service for 1952 shows that there were 3,931 blind persons 
employed in the sixty-nine workshops for the blind at the end of 
the year. Twenty-three of the workshops were direct under- 
takings of local authorities, forty-six were under the management 
of voluntary organizations. Grants to local authorities of 
up to £80 a year are made by the Minister in respect of each 
blind person employed in a workshop, and are conditional 
on the maintenance of satisfactory standards of efficiency and 
conditions of employment. Regular inspections are there- 
fore made by officers of the Ministry. There were 361 blind 
men and women of all ages receiving training in the workshops. 
Training fees are paid by the Ministry to the training institution 
and maintenance allowances are paid to the trainees. Another 
important part of the facilities available for the blind is the home 
workers scheme, in which there are about 1,450 employed. 
Grants are made by the Ministry to local authorities in respect 
of the employment of each approved blind person included in 
such a scheme. As payment of these grants is conditional on 
the Minister being satisfied that the facilities provided are 
adequate, inspections of these schemes also are carried out by 
officers of the Ministry. 


Another class of disabled persons for whom special provision 
may be made are those employable tubercular persons who are 
able to work under ordinary industrial conditions so long as 
care is exercised in choosing the right kind of work for them 
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and in ensuring that there are effective safeguards in such matters 
as personal hygiene. Many are provided for in village settle- 
ments run by voluntary organizations, when the Ministry give 
financial assistance towards the training of tubercular persons 
from the age at which they can work only a few hours daily 
until they can work full time and either become employees 
of the settlement or find suitable work outside. The responsi- 
bilities of local authorities in relation to the provision of work- 
shop employment for tubercular persons were reviewed during 
1952, when it was decided that such facilities should continue 
to be dealt with under s. 28 of the National Health Service 
Act. This left the Ministry responsible only for the training 
of patients, including the payment of maintenance allowances 
to the trainees and training fees and other incidental expenses 
to the establishment, leaving the local authorities to provide 
employment facilities under the terms of the National Health 
Service Act. 


National Service 


Section 50 of the National Service Act, 1948, provides that 
an offence is committed by an employer who dismisses an 
employee liable to be called up for whole-time service in H.M. 
Forces solely or mainly because of that liability. This section 
was applied by the Reinstatement in Civil Employment Act, 
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1950, to the persons covered by that Act, and further by 
the Reserve and Auxiliary Forces (Training) Act, 1951, 
to persons called up or volunteering for three months’ or 
eighteen months’ training or service as specified in that Act. 
It is clearly difficult to prove an offence of this nature and it is a 
matter of interest, therefore, that only thirty-two complaints 
were received by the Ministry of Labour and National Service 
last year alleging infringements of these provisions, and in only 
three cases were legal proceedings instituted. These were 
successful. A further provision in s. 51 of the Act of 1948 
provides that if an employer dismisses an employee solely or 
mainly because of the employee’s liability for training during 
part-time service, the employee is entitled to recover up to a 
certain sum as compensation for any loss sustained. This section 
was applied to persons liable to be called up for fifteen days’ 
training under the Act of 1951. A person who alleges that his 
employment has been so terminated may apply to a reinstate- 
ment committee to determine the matter. During 1952, forty- 
five such cases were determined by these committees, which 
awarded compensation in twenty-three cases and refused 
compensation in the remainder. Nine appeals to the umpire 
were made against these determinations with the result that 
four of them were upheld, two were varied and three were 
reversed. It seems clear from the operation of these Acts 
that employers generally are carrying out their obligations. 


THE MAGISTRATES’ COURTS COMMITTEE AND THE 
JUSTICES’ CLERK 


committee on justices’ clerks in its 
report, commonly called the Roche report, recommended 
(para. 100) that a magistrates’ courts committee should 
“ accept the transfer to its service of all clerks (whether part or 
full-time) and of all full-time assistants to such clerks in their 
area.”” Before considering how this recommendation was 
treated in the Justices of the Peace Act, 1949, it is important to 
place the justices’ clerk in the right perspective, historically. 
Prior to 1877, the justices’ clerk was often a personal clerk to an 
individual justice or to the justices of a district. The Justices’ 
Clerks Act, 1851, made it possible to pay a clerk a salary out of 
public money, and the Justices’ Clerks Act, 1877, for the first 
time, placed the appointment of a clerk on a formal footing. 
He was no longer the personal servant of a justice or a number of 
justices. He became a public servant, paid out of public moneys 
and appointed (not employed) by the justices of his division or 
his borough (Municipal Corporations Act, 1882). As the Roche 
report points out] (para. 26) “* the office of clerk has assumed a 
public character. It was held before the Summary Jurisdiction 
Acts that he was in law merely the servant of the justices and 
responsible only to them. In view of these statutes and... 
other legislation . . . it does not now seem possible to contend 
that he is nothing more than the justices’ servant, because his 
office has become one known to the law and there are certain 
duties cast upon him by statute.” 

That, then, was the position when the Justices of the Peace 
Act, 1949, created magistrates’ courts committees and altered 
the method of appointment of clerks. 

It is significant to observe that the Act did not adopt the 
terminology of the Roche recommendation in that it did not 
authorize the transfer to its service of clerks, although it did 
authorize the transfer to its service of persons employed to 
assist the clerk. It was provided by s. 19 (1) that “ Justices’ 
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clerks shall be appointed by the magistrates’ courts committee 
... 3 and by s. 19 (7), “ Any staff provided for a justices’ 
clerk shall be employed by the magistrates’ courts com- 
mittee...’ This distinction between appointment in the case 
of a clerk, and employment in the case of staff, is preserved 
throughout the Act (see s. 22 (1), (2); s. 23 (1), (7), (8). The 
distinction is seen also in the recently made Local Government 
Superannuation (Administration) (Amendment) Regulations, 
1953, in art. 3 of which one reads, “. . . (certain provisions) 
shall, in the case of a justices’ clerk, have effect as if he were 
employed by the magistrates’ courts committee appointing 
him.” The position is recognized also by the Home Office, as 
was shown in circular 21/1952, para. 7 of which reads “ after 
April 1, 1953, justices’ clerks will, under s. 19 (1) be appointed 
by the magistrates’ courts committee . . .”.; but (in para. 12) 
“* under s. 19 (4) and (7) a justices’ clerk is to be provided with 
staff who will be employed by the magistrates’ courts com- 
mittee... .” 

It is true that the clerk will hold office during the pleasure of 
the committee (s. 19 (1)), but power to terminate employment 
does not by itself create the relationship of master and servant, 
any more than it could be argued that the local authority paying 
the clerk’s salary is his employer. 

The conclusion therefore emerges that the Justices of the Peace 
Act, 1949, while changing the method of his appointment, has 
made no change in the status of a justices’ clerk. He is not the 
employee of the magistrates’ courts committee ; he remains a 
public servant. It follows that a courts committee has no 
authority to direct a clerk in the performance of his duties. It 
may recommend or advise, but the performance of his public 
duties remains the responsibility of the clerk who is under a 
bounden duty to ensure that the public interest is served to the 
best advantage. 
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CAPITAL PUNISHMENT IN THE CASE OF 
WOMEN AND ADOLESCENTS 


The Report of the Royal Commission on Capital Punishment 
is of such a length as to make it unlikely that many, other than 
those who are deeply interested in the question, will study it 
in detail. The national press has done a service in bringing some 
of its main conclusions fairly and squarely before the public, 
so that those who wish to discuss it with some knowledge may 
be the better equipped. 

There are many difficult questions involved, and it must be 
remembered that while the Royal Commission was appointed to 
consider the present law and its application, and to recommend 
such changes as might be desirable, it was not within its terms of 
reference to consider whether capital punishment should be re- 
tained or abolished. 


Two of the matters dealt with in the Report were whether the 
death penalty should not apply in the case of women, and whether 
the age below which the commission of a crime should not in- 
volve the death penalty ought to be raised above the present 
age of eighteen. 

The members of the Royal Commission seem to have had little 
evidence of any general feeling that women should be exempt. 
It is pointed out that few murders are committed by women ; 
most of these are committed under great emotional strain, and 
that during the present century ninety per cent. of those con- 
victed have been reprieved. At times, however, cases committed 
in cold blood after careful preparation, and with a heartless 
disregard for suffering, oecur, and we think the general public 
is of opinion that women poisoners, and women who practise 
baby-farming and murder, cannot be treated more leniently than 
men, simply on the ground of sex. The Royal Commission 
recognizes the instinctive feeling of repugnance to the hanging 
of women, but could find no rational grounds on which dis- 
crimination between men and women in this matter could be 
justified. 

The members were divided in their opinions about the sug- 
gestion that the law should be altered so as to provide that no 
one should be liable to the death penalty in respect of an offence 
committed before he was twenty-one years of age. 


It will be remembered that certain changes in the law have 
taken place in recent times. It was provided by s. 103 of the 
Children Act, 1908, that sentence of death should not be pro- 
nounced or recorded in the case of a child or a young person, 
“*a young person ” being then under sixteen years of age. The 
Children and Young Persons Act, 1933, s. 53 raised the age to 
eighteen. The Criminal Justice Act, 1948, s. 16, altered this by 
applying the age limit to the time of the commission of the 
offence instead of the date of conviction. 


Six members of the Royal Commission were in favour of 
raising the age from eighteen to twenty-one, while five were 
against it. Paragraphs 196-209 of the Report set out the con- 
clusions of both sides. 

The view of the majority is that immaturity is so general 
among persons who have not attained the age of twenty-one 
that persons between the ages of eighteen and twenty-one ought 
to be classed not with adults but with those whose youth is in 
itself considered a sufficient reason to substitute another punish- 
ment for the penalty of death. They say that “it is common 


knowledge that most young people aged eighteen, nineteen and 
twenty are liable to have emotional reactions out of proportion 
to the events which occasion them.” While admitting that any 
age limit must be arbitrary, they attach importance to the 
fact that twenty-one is the conventional age of responsibility 
for many purposes and is based on generations of human ex- 
perience. They were not impressed by arguments based on the 
age for military service or for the purposes of the Mental Defici- 
ency Acts. What obviously did impress them was the evidence 
of experienced prison medical officers who have had many adult 
and adolescent offenders under their observation, to whom the 
youthful immaturity of those under twenty-one was a manifest 
fact. It appears, however, that this is not the view of the majority 
of superintendents of police. 


It is often urged that it is a dreadful thing to take a young 
life, and that there is always such a hope of reform in the case 
of the young offender that it cannot be justifiable to inflict the 
death penalty on one who may yet become a useful member of 
society. This point of view was put before the Royal Commis- 
sion, and the majority of six recognized that the possibility of 
reform may exist among older offenders, but they feel it should 
have greater weight in the case of the young, particularly as 
Parliament has in several instances recognized that eighteen to 
twenty-one is the most suitable age for dividing offenders for 
whom certain reformative methods are suitable, from older 
criminals. ‘“* When the life to be terminated is a young life, 
the feeling is inevitable that the infliction of the death penalty 
may be a premature and over-hasty measure ”’. 


The minority of five members opposed such an alteration in 
the law, and prefer that each case should be considered on its 
own merits. They cannot accept the view that all persons under 
the age of twenty-one are immature, in the sense that they are 
less mature and responsible than older persons, and they do 
not think that it is supported by the evidence put before them. 
They consider that where a youth of nineteen or twenty with 
a criminal record commits a murder, and shows no apparent 
signs of special immaturity or instability, there is no sufficient 
reason for exempting him from the scope of the death penalty 
so long as it remains in the law. Not unnaturally, they are 
influenced by the amount of violent crime committed by this 
age-group, and while admitting, as everyone must, that the deter- 
rent effect of capital punishment cannot be measured, they think 
this is not an appropriate time to remove such restraining effect 
as it may have on offenders of this age. Therefore, they consider 
the question should continue to be dealt with on a discretionary 
basis in the light of the facts of each case, and not by an altera- 
tion in the law in favour of this age-group. 

So long as capital punishment is retained as part of the penal 
system there will continue to be demands for alterations in the 
law. Public opinion is evidently divided, not only on the general 
question of its abolition, but also on some of the questions upon 
which the Royal Commission has expressed its views, not always 
with unanimity. At all events, the investigation and report have 
brought out facts and arguments on both sides, which are of 
value to those who are not content to rely on intuition or in- 
stinct, but are anxious to arrive at a more reasoned and informed 
opinion. 
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EXCHEQUER GRANTS TO LOCAL AUTHORITIES 


By R. E. C. JEWELL 


Certain changes in the distribution of Exchequer equalization 
grants to local authorities are recommended in the report of the 
committee appointed by the Minister of Housing and Local 
Government to investigate their operation. As is well known, the 
re-valuation at present being carried out by the Inland Revenue 
is not expected to be completed much before April, 1956, and the 
Government therefore thought it opportune to have an investiga- 
tion into the operation of equalization grants. The provisions 
of the Local Government Act, 1948, which were the subject of 
investigation comprised : 

(a) Exchequer equalization grants to county and county 
borough councils ; 

(5) Payment of capitation sums to county district councils by 
all county councils other than the London County Council ; 

(c) The scheme for adjustment of burdens within the County 
of London under s. 10 of the Act ; 

(d) Transitional exchequer grants to certain county and 
county borough councils (these have now disappeared and are 
not of great importance). 

As it is not possible to give a detailed analysis of every aspect 
of the Report within the compass of a comparatively brief 
article, it is proposed to examine certain interesting facts and 
recommendations adumbrated therein, with particular reference 
to the first three headings listed above. 


It is to be noted at the outset that the Government have 
decided that they cannot recommend to Parliament any change 
in the derating provisions of the Act of 1929. The disappoint- 
ment of certain local authorities at this decision is acknowledged, 
and their right to continue to press for derating amendments is 
courteously admitted. It is also categorically stated in the 
“* Origin and Scope of the Committee’s Review ” preceding the 
Report that the following issues will not be affected by the 
Report : 

(a) that local authorities should be provided with a further 
source of revenue under their direct and sole control ; 

(b) that the responsibility for the making of rating assessments 
should be handed back to local authorities. 


Some interesting figures are to be found in the section on “ The 
general principles of the Exchequer Equalization Grants.” 
The amount included in the Estimates for 1952/3 in respect of 
Exchequer equalization grants was some £57 million; the 
amounts for education were £183 million, for housing £27 
million, for health £19 million, for police £30 million, for fire 
£3 million, and for highways £33 million. The aggregate of all 
annual exchequer grants is well over £300 million, and the 
assessment of their amounts takes account of other grants as of 
all other income of the local authority except rates. Using 
rateable value per head of weighted population as a measure of 
resources, broadly the operation of the equalization grants is by 
calculating first the national average rateable value per head of 
weighted population, which is obtained by adding to the total 
population the number of children under fifteen and, in those 
counties in which the population per mile of road is less than 
seventy, one-third of the additional population required to bring 
the figure up to seventy. A “ standard rateable value ” is then 
calculated for each county and county borough, this being its 
weighted population multiplied by the national average rateable 
value per head. Where the actual rateable value for an area is 
below the “ standard rateable value * the deficiency is notionally 
credited to the area, which is then entitled to an equalization 
grant. The amount of the grant is, broadly, the amount of the 


expenditure of the year which would have fallen upon the 
notional rateable value if it had been there in reality. The 
general effect is thus that councils with rateable value below the 
average have it brought up to the average, the Exchequer 
standing in as a ratepayer to the extent necessary. An interest- 
ing observation of the Committee in this section is to the effect 
that a complete equalization of the burdens upon the ratepayers 
in different parts of the country is beyond the reach of local 
government as at present constituted, and could probably only 
be secured if all services were nationalized. However that may 
be, the Committee worked within the limitations that : 

(a) the general position of these grants as a balancing factor 
after taking into account other specific grants and rating re- 
sources is retained ; 

(5) the scheme concentrates exchequer assistance upon the 
needier local authorities ; 

(c) it does not rely upon withdrawing the resources of the 
wealthier county and county borough councils for the relief of 
the exchequer or of local authorities outside the county or 
county borough ; 

(d) it does not increase the burden of grants on the exchequer. 

Section III of the Report, entitled “* The Use Made in the 
Formula of Rateable Value *’ contains some observations which 
would probably be heartily endorsed by the layman who is also 
a ratepayer and who can possibly be equated with that eminently 
reasonable creature, “the man on the Clapham omnibus.” 
Thus it is stated that the rental evidence for the valuation of 
houses falls into no less than six different categories (chiefly 
owing to the effects of the Rent Restrictions Acts) with wide 
differences of approach in different areas, not only when the last 
general revaluation took place in 1934 but also to the extent to 
which the assessments have or have not since been revised. The 
lack of uniformity in basis is not merely between one local 
government area and another : it cuts through individual rating 
areas as well as through counties. It is natural therefore that 
there should be a burning sense of injustice amongst local 
authorities not at present entitled to the grant, that they are being 
deprived of assistance because they have complied with the law 
of valuation more fully than others have done, and that there 
should be a feeling among those who get little grant that their 
share ought to be larger. Nevertheless there is apparently little 
evidence to suggest that those who get most grant are most 
under-assessed. There is even some evidence that, by and large, 
rural assessments comply rather better with the requirements of 
the law than do those of urban areas. 


In the Section on Weighting Factors there are certain recom- 
mendations concerning decreasing and increasing populations. 
The recommendation in the case of areas of increasing population 
is that the weighted population of a county should be increased, 
to the extent of twice the number by which the increase in civilian 
population over the five years preceding the grant year exceeds 
five per cent. of the civilian population in the first year of the 
five-year period. The area where the problem of decreasing 
population occurs most acutely is West Ham, the most cogent 
argument for special assistance in such a case being that a decline 
in population causes a rise in the cost per head of providing local 
government services. The proposed solution is that the popula- 
tion should be weighted by adding one-quarter of the number by 
which the fall in population over the fifteen years ending in the 





1 Paragraph 2 (18). 
* Paragraph 2 (22). 
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grant year exceeds five per cent. of the population in the first year 
of the fifteen-year period. Notional figures would have to be 
used for the war years, and these are to be determined by scaling 
down the population between 1939 and 1946 in equal steps. The 
population figures for 1937 and 1952 are given for twelve local 
authorities where there has been a fall in population. As West 
Ham has been taken as an exane, it is noteworthy that the 
combined population of the coux<y boroughs of East Ham and 
West Ham in 1937 amounted to 390,600 and that the combined 
fall by 1952 was 100,100. Thus the present combined popula- 
tion of the two county boroughs is 290,500, as compared with 
259,500 for West Ham alone in 1937. It is well known that there 
are only three county boroughs immediately adjacent to the 
London County Council, Croydon being the other. Some 
time ago it was recognized that none would be allowed in 
Middlesex, but since then no application for county borough 
status has been entertained by successive Governments. But 
surely the solution in the case of West Ham is amalgamation 
with East Ham? The simplicity of this solution is in marked 
contrast to the involved weighting formula already outlined. 
The reconstruction of local government areas is, however, 
outside the scope and terms of reference of the Report, and the 
Committee is not to be blamed for sticking to its last. 

The Report includes a closely reasoned criticism of the present 
system of payment to county district councils in the form of 
capitation payments from the county councils. The total 
amount of equalization grant payable for the year to all adminis- 
trative counties except London is divided by the total population 
of those counties, giving the average amount of grant payable 
per head. The payment to an urban county district is deter- 
mined by multiplying the average amount by half its population, 
and the payment to a rural district by multiplying the average 
amount by one quarter of its population ; the county council 
precepts upon county districts, who contribute in proportion to 
their rateable values, and receive in proportion to their popula- 
tions. The advantages of the system are the equalization of 
resources, and simplicity; but, as the Committee points out, it 
takes no account of the rateable resources or expenditure of 
individual districts, and its effect when combined with that of 
the equalization grant is to produce wide variations in rate 
poundages between districts in the same county. The scheme 
recommended in the Report is as follows : 

(i) the payment of equalization grant to county councils based 
on the rateable value per head of weighted population of the 
whole county, but calculated on the expenditure of the county 
council for general county purposes ; 

(ii) the payment of equalization grant to county district 
councils whose rateable value per head of unweighted population 
is below the national average, calculated on the expenditure of 
the district council, which would be defined as including all 
payments made by the district council under precept with the 
exception of the precept for general county purposes.* 

Let us now turn our attention to the London Scheme of 
Equalization. By reason of its high rateable value per head of 
weighted population, equalization grants are not payable to the 
London County Council. Under the Local Government Act, 
1948, however, a scheme has operated between the metropolitan 
boroughs through the county precept, and it is on the same lines 
as the equalization grants system. The following seven recom- 
mendations are made : 

(i) the existing scheme should be replaced by a new scheme, 
not based on population and ensuring a measure of rate pound- 
age equalization applying to all boroughs ; 
~ 9 In the case of the Soke of Peterborough, where joint authorities 
precept for police and education, it is recommended that these expenses 
should be reckoned for grant purposes as expenditure for general 
county purposes. 
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(ii) the new scheme should be based on a grant pool equal to 
70 per cent. of the aggregate local expenditure of all boroughs 
for the grant year, and financed by rateable contributions from 
all the boroughs ; the pool would be shared amongst all boroughs 
in proportion to either their actual or their “* standard * expendi- 
tures, whichever was the less ; 

(iii) standard expenditure should be calculated by apportion- 
ing the aggregate local expenditure of all the boroughs for the 
grant year, less 5 per cent., on the basis of the “ adjusted basic 
expenditure” of each borough for a base period of three years 
ending one year before the beginning of the grant year ; 

(iv) the adjusted basic expenditure should be calculated by 
dividing the total local expenditure for the base years by the sums 
of the products of a penny rate for the corresponding years, and 
multiplying the result by the product of a penny rate for the 
grant year ; 

(v) the scheme should be introduced in two stages ; 

(vi) the expenditure of the City Corporation on town planning 
should rank for grant at the standard rate of 70 per cent. ; 

(vii) the first estimates of payments under the scheme each year 
should stand for two years. 


The Committee’s aims in the second recommendation listed 
above are stated to be to bring about a measure of equalization 
of rate poundages applying to all boroughs, and to curb 
extravagance. The main criticisms of the existing scheme con- 
cern the principle of equalization and the weighting factor, and it 
is principally on account of these criticisms that the new scheme 
has been proposed. The existing scheme has failed to do 
justice as between the paying boroughs, because there is a greater 
diversity of expenditure per head between them than there is 
between the receiving boroughs. 


In their summary of recommendations, which excludes those 
for the London Equalization Scheme, the Committee state that 
they find as a fact that there is no present evidence that the form 
of grant has induced extravagance on the part of local authorities 
receiving it. This is a tribute to the integrity and prudence of 
English local government. With regard to weighting, it is 
recommended that the present weighting for children under 
fifteen should be retained so long as the education grant remains 
in its present form : that there should be an extension of sparsity 
weighting ; that there should be weighting to assist county and 
county borough councils whose population has decreased sub- 
stantially ; and that there should be a weighting to help county 
councils to meet the cost of providing new services for increased 
population. These weighting proposals are reasonable enough, 
and designed to cover special cases which had not been 
adequately foreseen. Finally, a change in nomenclature is 
recommended and “Rateable Value Deficiency Grant” is 
suggested. 


Some remarks of Lord Latham, chairman of the London 
Transport Executive and a former leader of the London County 
Council, in his presidential address to the annual conference of 
the Association of Certified and Corporate Accountants‘, are 
worthy of special attention. He said: “ Rising costs and the 
higher standards and extended pattern of social services now 
provided, with common consent, by central and local govern- 
ment, have distorted, if not completely dislocated, the financial 
partnership between the State and local government—a creaking 
and uneasy partnership which has subsisted for some years only 
by a series of hand-to-mouth adjustments of Exchequer grants, 
which changing price-levels and other factors have vitiated, if 
not nullified, almost before the adjustments have begun to 
operate.” 


* On June 30, 1953. 
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“ The finance of local government itself is closely bound up 
with the urgent problem of a fundamental structural reorganiza- 
tion of local government areas and powers. Sooner or later this 
must be done, if representative local government is to survive 
in any worth-while sense, and not become the handmaid of the 
central Government.” 


The nub of the problem is to be found in the second paragraph. 
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Thus, while the Committee appointed to investigate the operation 
of the Exchequer equalization grants has done an excellent job 
within the terms of reference and within the existing framework, 
the real solution of the problem of local government financial 
relationships lies elsewhere. Some interesting light is thrown on 
the subject in the report of the Association of Municipal Cor- 
porations on “The Reorganization of Local Government,” 
which was recently published. 


DILEMMA FOR THE COUNCILLOR 


By RAYMOND S. B. KNOWLES, D.P.A., A.C.LS., A.C.C.S., L.A.M.T.P.1. 


It was Edmund Burke who once said, when his Bristol con- 
stituents called him to account for acting against their wishes : 
“ Authoritative instructions, mandates which the member is 
bound to obey, vote and argue for, against the conviction of his 
judgment and conscience—these are utterly unknown in the laws 
of this land... Parliament is not a congress of ambassadors 
from different and hostile interests, but a deliberative assembly of 
one nation, with one interest—that of the whole.” 


This may sound today a little out of tune with reality, for 
necessary obedience to the party whip in these days of narrow 
majorities plays cruel havoc often enough with the conscience 
of many a Member of Parliament. Be that as it may, no one, 
so far as the writer is aware, seriously disputes the fundamental 
principle of Burke’s dictum. 

The member of a local authority is surely in much the same 
position. A councillor is elected so that he may make his 
contribution, a personal contribution though in theory also a 
representative one, to the deliberations of the local authority, 
upon the questions which come before them from time to time 
for consideration and settlement. He is not bound to put 
forward every representation made to him by individuals or 
sections of the community from his own electoral ward or 
division, or from elsewhere for that matter: his primary concern 
is “* that of the whole.” 


Somewhere mixed up in the laudable theory that the councillor 
must consider the just and equitable claims of the whole district, 
not just those of his own “ constituents ” exclusively—in prac- 
tical terms, that he should see to it that the whole district is, for 
example, adequately lighted at night rather than press the demands 
of, say, his own ward for an extra lamp standard in the High 
Street—is the asserted validity of the claim that there is a place 
for politics in local administration, that even a question of street 
lighting is susceptible of discussion and decision in the terms of a 
political principle. . . . 


Though many may quarrel with the development of political 
organization in local affairs, few will dispute the contention that 
Burke’s dictum is as true for the councillor as for the parliamen- 
tarian. But what of the county district authority member who 
finds himself, as happens often enough in the present complexity 
of administration, a member of an area or divisional sub-com- 
mittee of a county council committee, put there by his county 
district authority ? 

There may seem at first glance little difference. The district 
councillor who thus serves on a county sub-committee does so as 
a locally elected representative of the people, substantially as 
does a county councillor and with all the latter’s voting powers ; 
he becomes essentially, by virtue of his one membership, a 
member of a sub-committee of another authority. Thus he is 
still recognizably a local authority member, even when engaged 
on business for which he was not directly elected by the electorate. 


And thus it would seem, surely, that he is equally entitled in that 
capacity to use his own judgment on every issue. 

But is the position quite so simple ? 

County councils invariably set up area or divisional sub- 
committees of their county committees in order that local senti- 
ments and views may find effective expression at the county hall. 
Do they not, therefore, anticipate, though they may never say so 
expressly, that the county district authority representative (for 
representative he will assuredly be termed) will put forward the 
views of his particular locality rather than his own? And, 
since there can be no ascertainable local opinion other than in the 
district council, the district council’s policy must in practice 
be accepted as the view of the electorate in the locality. If this 
is not so, then there can be little advantage in the county council’s 
bringing in the county district authority member. A county 
councillor from that particular part of the administrative county 
could, quite as well, be chosen to serve on the sub-committee. 
If, then, the county district authority member is not there to 
express the views of his own authority, are not county district 
authorities being betrayed and county councils misguided ? 

All this might be so much worthless speculation, if cold fact 
suggested that the county district authority had full discretion to 
put an end to their member’s term of office on the county sub- 
committee if they so desired. Such a power would largely 
determine the attitude of the county district authority member : 
he would be bound “ to obey, vote and argue ”’ at the dictate of 
his local authority. 

What, then, is the position if the county district authority 
member refuses to advance and support representations which 
his council have urged upon him? Can the county district 
authority seek their member’s removal from the county sub- 
committee, and appoint another member in his place ? 

The position is by no means free from doubt and may depend 
in any particular area upon the standing orders of the county 
council. Do the county district authority in fact appoint their 
members upon the county sub-committees, or do they merely 
nominate members for the county council’s consideration ? 
Perhaps only in the former case could the county district 
authority seek to replace an “ erring ** member. 

The difficulty might be resolved if it could be said that, no 
matter whether the county district authority appoint or nominate, 
the process is from the county council’s point of view one of 
co-option. But even though the process is akin to co-option it 
is clearly not co-option, in the ordinarily accepted sense of the 
word. One has only to refer to the National Health Service Act, 
1946, and the National Assistance Act, 1948, for confirmation of 
this, so far as health and welfare divisional or area sub- 
committees are concerned. 


Both statutes permit co-option: vide para. 4 of Part II of 
sch. 4 to the Act of 1946 and the rather more positive terms of 
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para. 3 of Part I of sch. 3 to the Act of 1948. But the statutes, 
at least by implication, make a distinction between a person not 
a member of a local authority and one who is a member of a 
county district authority, and surely only in the former case is 
the process one of co-option. The Act of 1946 does this in 
para. 6 of Part II of sch. 4, by stipulating that in the case of health 
sub-committees a majority “* shall be members of the local health 
authority or of a local authority for any area forming part of the 
area of the local health authority.” The Act of 1948 has a rather 
similar provision (in para. 5 of Part I of sch. 3) but goes further in 
para. 6 by prescribing that “ every person . . . appointed to be a 
member of . . . a sub-committee who at the time of his appointment 
was a member of the council of a county district in the area of the 
(welfare) authority, shall upon ceasing to be a member of the local 
authority. . . also ceaseto be a member of the . . . sub-committee.” 


But even if this means that county councils have not the same 
powers in regard to county district authority members of their 
sub-committees as they have over co-opted members, the county 
council can always terminate at will the service of any member 
of their committees and sub-committees : Manton v. Brighton 
Corporation {1951} 2 All E.R. 101; 115 J.P. 377. Whichever 
way one looks at the matter, it seems that the county council 
and the county council alone can decide in any particular circum- 
stances whether a courty district authority member shall remain 
in office if eligible to do so. All the county district authority 
could do would be to petition for the county council’s assistance 
in removing the offending member, and, if that were of no avail, 
to make sure that he was not re-nominated or re-appointed when 
his term of office expired. 


It may be observed incidentally that it is not usual, so far as 
the writer knows, even in the case of education divisional 
executives, whose constitution is regulated more precisely, for 
the scheme of divisional administration or the divisional execu- 
tive’s standing orders to provide expressly for the termination 
by the county district authorities of the service of their representa- 
tive members. 


Bad blood between authorities is something to be avoided, 
particularly in the (often) rather difficult relationship between 
county and county district councils. Generally councillors at 
both levels seek actively to promote good feeling between the 
respective authorities, but there may always be a black sheep 
among councillors as among any class of persons. If a member 
is persistently awkward for no reason other than “ sheer 
cussedness ”’ he may find that both authorities will combine to 
oust him from service on a county sub-committee. After all— 


“* An aching tooth is better out than in 
To lose a rotting member is a gain. . .” 


WEEKLY NOTES OF CASES 


QUEEN’S BENCH DIVISION 
(Before Lord Goddard, C.J., Sellers and Havers, JJ.) 
R. v. GLAMORGANSHIRE JUSTICES, Ex parte 
INAGI KASHIM 
October 6, 1953 
Justices—Procedure—Retirement of clerk with justices—No question 
of law involved. 

APPLICATION for order of certiorari. 

At a magistrates’ court at Barry an information was preferred against 
the applicant, Nagi Kashim, a café proprietor, on behalf of H.M. 
Customs and Excise, charging him with keeping 680 uncustomed 
American cigarettes. 

According to the applicant’s affidavit, the justices with their clerk 
retired to consider a point of law raised on behalf of the applicant, and 
the justices decided the point against him. The applicant then gave 
evidence in his own defence. In his closing address his counsel 
requested the justices not to ask their clerk to retire again with them, 
drawing their attention to the decision on this question in R. v. East 
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Kerrier Justices, Ex parte Mundy (116 J.P. 339). The justices 
then retired and the clerk retired with them. The applicant was 
anxious that the clerk should not retire with the justices as he was 
known to the clerk, having previously appeared before a bench at 
which the clerk was present. On returning to the court and having 
announced their decision to convict, the chairman of the justices 
stated that they were aware of the functions of the clerk and that he 
had in no way influenced them in coming to their decision. The 
applicant obtained leave to apply for an order of certiorari to quash 
the conviction. 

Held, that it was the duty of justices to obey, not only in the letter, 
but also in the spirit, the decisions of the court in R. v. East Kerrier 
Justices, Ex parte Mundy, supra, and R. v. Welshpool Justices, 
Ex parte Holley (117 J.P.N. 530); that, the question of law having 
been already decided, only fact remained to be considered when the 
justices retired with their clerk; and that the court must quash the 
conviction. 

Counsel: Rhys-Roberts for the applicant; R. G. Rees for the 
justices ; J. P. Ashworth for the Crown. 

Solicitors: D. B. Levinson & Co., for J. P. Jones-Lloyd & Jones, 
Barry ; Torr & Co. ; Solicitor, H.M. Customs and Excise. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


LAW AND PENALTIES IN MAGIS- 
TERIAL AND OTHER COURTS 


No. 60. 
BIAS 

Few topics have been so fruitful to lawyers and few so difficult to 
determine. The most recent decision, R. v. Nailsworth Licencing 
Justices, Ex parte Bird {1953} 2 All E.R. 652; 117 J.P. 426, given on 
July 15 last, will do little to ease the difficulties which arise not 
infrequently in magistrates’ courts. 

It will be recalled that the facts in the Nailsworth case were that an 
application for a beer off-licence was made to the licensing committee of 
the Nailsworth division. The application was opposed and the hearing 
took place before three justices including one, Mrs. W. 

A petition in support of the application was produced in evidence 
after a legal argument as to whether or not it was admissible and after 
the justices had heard all the evidence of the applicant and for the 
opposition, they retired to consider their decision. 

During the time that they were out of court it became known to the 
solicitor for the opposition that Mrs. W had signed the petition in 
favour of the application. Upon the return of the justices to court the 
chairman announced that the application would be granted, where- 
upon the solicitor for the opposition reported the discovery he had 
made whilst the justices had been in their retiring room, and said that 
he would feel obliged to bring the matter before the High Court in order 
that the grant might be quashed upon the ground that Mrs. W who 
had signed the petition had sat as a member of the committee. 

The other two members of the committee then retired again leaving 
Mrs. W in court and upon their return announced that they adhered 
to their decision. In passing it may be mentioned that this step could 
not have affected the issue in any way in view of the provision in 
s. 11 (5) of the Licensing Act, 1949, that the quorum of a divisional 
licensing committee is three. 

The Divisional Court decided that the grant of the licence should 
stand on two grounds, (a) that there was ample opportunity for the 
solicitor for the opposition to have objected before the justices’ 
decision was given, and (6) because it was not established that there 
was any real bias on the part of Mrs. W or that there was anything 
done which would make it appear improper, and not merely un- 
desirable, for her to sit. In the course of delivering the leading 
judgment, Lord Goddard, C.J., said “* The fact that a person has a 
proprietary or a pecuniary interest in the subject-matter before the 
court which he does not disclose has always been held to be enough to 
upset the decision of the court, but merely that a justice may be 
thought to have formed some opinion beforehand is not, in my opinion, 
enough to do so.” 

The tendency in recent years until this case has been to be more 
strict in these matters than formerly, and surely none will deny that 
this is a good thing. 

This tendency is well exemplified by two decisions of the Divisional 
Court given in 1898 and 1948 respectively. 

In R. v. Taylor etc. JJ. & Laidler, Ex parte Vogwill (1898) 14 T.L.R. 
185, a justice signed a petition to a bench which was not in his usual 
division, to grant a licence, and afterwards sat, at the request of the 
justices’ clerk, with another justice to hear the application, there being 
a difficulty in forming a quorum and the justices’ clerk not knowing 
that he had signed the petition. The court granted the licence and the 
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Divisional Court held that the justice who had signed the petition was 
not disqualified. 

In R. v. Caernarvon Licensing JJ. Ex parte Benson and Another (1949) 
113 J.P. 23, a licensing justice, who was also the deacon of a chapel, 
had been present at a meeting of the chapel when a resolution was 
passed opposing a forthcoming application to the licensing justices 
for an alteration in the permitted hours in the area. The licensing 
justice took no part in the discussion on the resolution, and on the 
hearing of the application he remained on the Bench and adjudicated 
onit. The Divisional Court held that an order of certiorari must issue 
to set aside the decision of the licensing justices and in the course of his 
judgment Lord Goddard, C.J., said “ The question in these cases 1s 
not whether a justice, in fact, exercised a biased or an unbiased judg- 
ment, or meant to exercise it, or thought that he was exercising it. 
The question is : What would occur to the mind of the ordinary person 
who found that this justice, after being present at a meeting of the 
chapel, of which he was an important officer, when a unanimous 
resolution of this sort was passed, then sat on the bench and adjudicated 
on the very matter. The words of Lord Hewart, C.J., in R. v. Sussex 
Justices, Ex parte McCarthy (1924) 88 J.P. 3 have been so often quoted 
that I almost apologize for quoting them again, but in a case of this 
sort it is desirable that justices should bear the words firmly in mind : 

* A long line of cases shows that it is not merely of some importance 
but is of fundamental importance that justice should not only be done, 
but should manifestly and undoubtedly be seen to be done’.” 

The courts have always rightly regarded anyone having a pecuniary 
interest in a matter as being biased but there are many emotions, apart 
from a desire for money, which actuate decisions and may lead to bias 
and there is surely a danger that ill-disposed persons may push open 
further the gate left ajar by the Lord Chief Justice when he said in the 
Nailsworth case, supra: “*. .. merely that a justice may be thought to have 
formed some opinion beforehand is not in my opinion enough to do 
so” (i.e., upset the decision of the Court). There may be a very 
narrow distinction between the state of mind of the person who has 
formed some opinion beforehand on the matter upon which he is called 
upon to adjudicate and of the person whose opinions have crystallized 
on the subject to such an extent as to render that person incapable of 
reaching a decision purely on the evidence called before him. 

In any event, it is perplexing to try and reconcile the decisions of the 
Divisional! Court in the Caernarvon case and the Nai/sworth case, and 
if one applies the test propounded by the Lord Chief Justice in the 
Caernarvon case to the Nailsworth case one asks oneself the following 
question: ‘* What would occur to the mind of the ordinary person who 
found that Mrs. W after signing a petition in favour of a certain 
licensing application, then sat on the bench and adjudicated on the 
very matter?” Surely to such a question there can only be one 
answer. It seems fair to comment that Lord Hewart’s well known 
words must be deemed to bear an elastic interpretation. 

(The writer is greatly indebted to Messrs. Little & Bloxham, Solicitors, 
of Stroud, Gloucestershire, for information in regard to the Nai/sworth 
case.) R.L.H. 
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PENALTIES 
Birmingham—September, 1953—fraudulent conversion. Six months’ 
imprisonment. Defendant acted as treasurer of a fund into which 
members paid Is. 9d. a week. Defendant produced Post Office 
book each month showing money paid in, but unknown to 
members forged the date stamp in the book with a pencil. Total 
amount involved about £94. 


Tipton—September, 1953—embezzling £3 13s. Sd. Six months’ 
imprisonment. Defendant went out delivering coal and failed to 
account for money collected from customers. Defendant had 
previous convictions. 


West Bromwich—September, 1953—stealing scrap metal value £2 12s. 
from employer. Fined £5. Defendant, a married man, earned 
£9 a week, and was in charge of the scrap metal. He was de- 
scribed by his employers as an excellent worker. 


Bristol—September, 1953—-stealing four pairs of trousers value £7 19s. 8d. 
—fined £10. Defendant, who said he was hard up and wanted 
the trousers to wear, had two previous convictions and asked for 
an offence of stealing two pairs of socks from another store to be 
taken into consideration. 


Bristol—Sepember, 1953—(1) altering a driving licence with intent 
to deceive, (2) making a false statement on an application form— 
fined a total of £10, and to pay £3 2s. Od. costs. Defendant 
obliterated an endorsement on his licence and wrongly stated 
that he had never previously been convicted when applying for a 
renewal of his driving licence. 


Wellington, Shropshire—September, 1953—assault occasioning actual 
bodily harm—conditional discharge for a year, to pay £1 12s. 6d. 
costs. Defendant, aged forty, waited up all night for his twenty- 
three year old daughter : when she returned at five o’clock in the 
morning he punched her in the face, cutting her eyebrow, and 
broke her nose. The daughter said she went to a wood with a 
young man in the evening, and it became so dark that they were 
unable to find their way back to their bicycles and spent the night 
in the wood. 


Liandudno—September, 1953—causing grievous bodily harm. Six 
months’ imprisonment. Defendant, aged twenty-five, approached 
a complete stranger in a milk bar and shouted abuse at him ; as 
the man was leaving the bar with his wife, defendant swung him 
round and struck him two violent blows on the nose which 
caused him to fall through the glass door of an ice-cream kiosk. 
He was found to have a broken nose. Defendant had several 
previous convictions. 


REVIEWS 


upon the facts of the case being tried is not necessarily a decision of law 


A Book of Trials. By the Right Honourable Sir Travers Humphreys. 
London : William Heinemann Ltd. Price 15s. net. 

Few men can claim to have had so long experience of the criminal 
courts of this country as Sir Travers Humphreys, first at the bar and 
then on the bench. In this book he has drawn upon his recollections 
of many famous trials in which he took part, and he has added a few 
of earlier date because of their special interest for him. Some of the 
trials have been the subject of fuller treatment elsewhere, but what Sir 
Travers Humphreys has to say about them is always of interest, especially 
to those readers who remember the events and the people concerned. 
Among others we find Crippen, Hooley, Bottomley, the Siddons, 
Bywaters and Thompson and Haigh. The case of Oscar Wilde is the 
occasion for some interesting observations, both on the law as to 
indecency between male persons and on the way in which Oscar Wilde 
brought upon himself the prosecution which ended in his complete 
ruin. It appears that when the Criminal Law Amendment Act, 1885, 
was introduced it dealt with the protection of women and girls, and 
the suppression of brothels, and was not intended to deal with in- 
decency between male persons. Section 11 was introduced by way of 
an amendment and passed, as seems likely, without appreciation of the 
complete change in the attitude of the criminal law toward such 
conduct between adult males where there was no publicity involved. 

Sir Travers Humphreys evidently agrees with the late Sir Harry 
Poland, Q.C., who held that there were far too many cases reported. 
He says: “ Every passing observation made by the presiding judge 


likely to be found useful by his successors.”” He has an almost un- 
bounded faith in the jury, believing that, properly directed, they will 
never convict an innocent man, though it must sometimes happen that 
the guilty escape conviction. He includes an account of the trial and 
wrongful conviction of Lord Cochrane in 1814, and discusses the way 
in which it was presented, arriving at the conclusion that the jury were 
not to blame. Like some other great lawyers, the author has formed 
his opinion about expert evidence given before juries, and he writes : 
** In my own experience, I have always found juries reluctant to accept 
opinions of expert witnesses against facts.” There are some striking 
comments on the summing up by Lord Ellenborough in the case of 
Lord Cochrane which may well make us thankful that things are 
different today and that there is a Court of Criminal Appeal. “* No 
one could describe it as impartial. In those days the summing-up 
in a criminal case seldom earned that description. The learned 
judge plainly believed in the guilt of Lord Cochrane and he made no 
attempt to disguise the fact.” 

Anyone who knew Sir Travers Humphreys in the days when he was 
Treasury counsel will agree that he was unsurpassed in the art of 
stating facts with complete lucidity and without waste of words, so 
that after he had opened his case, it was easy to follow the evidence 
and to appreciate each point as it arose. These same qualities of 
—— in his writings add much to the pleasure of reading this 
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Law and Social Change in the U.S.S.R. By John N. Hazard. London : 
Stevens and Sons, Ltd. Price 25s. net. 

It is impossible to pick up a newspaper without finding something 
about the Soviet Union, and generally there is something about its 
internal affairs. Few people in Western Europe have, however, any 
opportunity of learning how those affairs are conducted in practice, 
and probably they have only the haziest notion of the objects which the 
controlling powers in the Soviet Union have set before them. 

Professor Hazard teaches Soviet law at Columbia University, and 
has lectured on it in England as well as in his own country. Before 
doing so, he had opportunities of studying in Russia and watching 
Russian law in operation. He modestly disclaims an effort to prove 
whether there is within the Soviet Union an institution which would be 
called * law ” in the western sense, or to prove how far justice is done 
there as “ justice ” is understood outside. His book purports to show 
how legal processes have been employed within the Soviet Union, as a 
means of establishing the present organization. 

Some of the provisions quoted by the learned author seem very 
Strange to outsiders—but so (no doubt) would many provisions of 
— law, accepted here without question, seem to an Oriental 
mind. 

There is quite a long table of cases, showing what actual decisions 
have been reached upon a large variety of matters, and an even longer 
table of statutes and orders. Some of these bear titles which look 
familiar enough to the western eye, such as “* Protection of Fisheries 
in the Arctic and White Sea,” or socialization of a bank. Others deal 
with topics peculiar to the Soviet system. It is to be feared that the 
division of thought and outlook, between Russia and the West, is so 
pronounced that nobody versed in western modes of thought will be 
quite able to enter into the mentality of those who have framed the 
Russian State and now control it. Nevertheless, it must be to the 
good that efforts at understanding shall be made ; from this point of 
view, Professor Hazard’s essay, and the enterprize of Messrs. Stevens 
in putting it upon the English market, are to be commended. 


PERSONALIA 


APPOINTMENTS 

His Honour Judge John Charlesworth, LL.D., has been appointed 
their chairman by Durham Quarter Sessions, in succession to His 
Honour Thomas Richardson, O.B.E., who has resigned. Judge 
Charlesworth’s deputy is Professor William Laurence Burn, who 
succeeded the late Judge Gamon last May. 

Mr. Neville Laski, Q.C., is the new Judge of Appeal for the Isle of 
Man, after serving as Recorder of Burnley. 

Mr. K. P. D. Thomas has been appointed registrar of Westminster 
county court in succession to the late Mr. I. D. Mclliwraith. 

Mr. John Anthony Blackwood has been appointed Liverpool city 
coroner. He has been deputy coroner for four years and acting 
coroner since the retirement of Dr. G. C. Mort. Mr. Blackwood, 
who is thirty-nine, was admitted a solicitor at the age of twenty-three 
and graduated bachelor of laws. 

Mr. J. K. Hankinson has been appointed registrar of the Brighton, 
Haywards Heath and Worthing county courts and district registrar 
in the Brighton District Registry of the High Court, in succession to 
Mr. J. R. Morton Ball who has retired. 
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Mr. L. H. Sharpe, clerk to the justices for the Borough of Gravesend, 
has been appointed clerk to the justices for the county borough of 
Ipswich in succession to Mr. F. S. Ward who has retired. 

Mr. A. G. Dawtry, deputy town clerk of Leicester, has been 
appointed town clerk and clerk of the peace of Wolverhampton in 
succession to Mr. J. Brock Allon who is retiring on January 1, 1954. 

Mr. A. J. Bothwell, senior assistant solicitor for Leyton, has been 
appointed deputy town clerk for Beddington and Wallington. 

Mr. H. Winter Jones, second assistant solicitor to the county 
borough of Grimsby since December, 1952, has been appointed 
senior assistant solicitor to the same authority. Mr. Jones was 
articled to Sir William Jones, then clerk of the Denbighshire County 
Council, and prior to his appointment at Grimsby he was in private 
practice at Ruthin. 

Mr. C. R. Curtis, A.A.C.C.A., A.S.A.A., deputy borough treasurer 
of Aldershot, has been appointed borough treasurer. 

On his appointment as assistant lecturer in Law, Mr. Elihu Lauter- 
pacht has been elected a fellow of Trinity College, Cambridge. 


DECORATIONS 
The award has been announced of the George Medal to two London 
policemen, Det.-Con. Snitch and P.C. G. E. Dorsett, for their pursuit 
and arrest of a gunman. 


ADDITIONS TO COMMISSIONS 


CHESTER COUNTY 
Mrs. Mary Antonia Burne, Tirley End, Cotebrook, Tarporley. 
Mrs. Blanche Davies, 39, Moss Brow, Lowerhouse, Bollington, 
nr. Macclesfield. 
John Lewis Postlethwaite, Whitbeck, Graham Road, West Kirby. 
Mrs. Caroline Price, The Elms, Sandbach. 
Edmund Senior, 29, Underwood Street, Dukinfield. 


EAST SUSSEX COUNTY 
Hereward Eric Parrish, 91, Houndean Rise, Lewes, Sussex. 


STOKE-ON-TRENT BOROUGH 

Charles Marshall Amor, Seven one Seven, Lightwood Road, 
Longton, Stoke-on-Trent. 

William Bailey, 21, Argyle Road, Sneyd Green, Stoke-on-Trent. 

George Leonard Barber, 9, Victoria Park Road, Tunstall, Stoke-on- 
Trent. 

Harold Clowes, Bucknall Old Rectory, Stoke-on-Trent. 

James Evans, 3, High Bank Place, Burslem, Stoke-on-Trent. 

John Edgar Hartill, Overdale, Oulton Heath, Stoke, Staffs. 

Joseph Edward Hulme, 68, Market Street, Fenton, Stoke-on-Trent. 

Robert Basil Johnson, Orsett House, Barlaston, Stoke-on-Trent. 

Robert Alexander Maddock, O.B.E., Wychways, Dairyfields, 
Trentham, Stoke-on-Trent. 
r Miss Mary Ethelwyn Parrish, 97, Blurton Road, Fenton, Stoke-on- 

rent. 

Harry Francis Wood, Junior, Rockside, Albany Road, Harpfields, 
Stoke-on-Trent. 


DISTRICT COUNCILS AND THE NATIONAL PARKS ACT 


Local government officers, and the members of most local 
authorities, have been generally inclined to regard the National 
Parks and Access to the Countryside Act, 1949, as a sort of 
appendix to the Town and Country Planning Act, 1947, and 
to assume that the new powers thereby created were, perhaps, 
naturally ail given to local planning authorities. This is to a 
considerable extent true, but none the less the Act of 1949 did 
give quite important and very useful powers to the councils of 
county districts, some of which are on topics more akin to 
“ highways” than to “ planning”. Mr. R. N. Hutchins has 
listed these powers of district councils in Appendix A to his 
excellent book on the Act ; it is the purpose, therefore, of this 
article to provide a commentary on those functions, rather than 


to repeat Mr. Hutchins’ comprehensive list. Comments are 
confined to the powers of boroughs and urban districts, but for the 
most part those same functions are given also to rural districts. 
(A) Right to be consulted. 

The first group of functions are those giving the district 
council a right to be consulted on some particular matter; a 
right which is reminiscent of s. 10 of the 1947 Act relating to 
development plans. The effectiveness of the right depends very 
largely on the attitude of the body whose duty it is to consult 
with the district council concerned; but that council can 
insist, by recourse to the courts if necessary, at least on being 
given sufficient information to enable them to tender advice, 
and also a sufficient opportunity of tendering that advice (see 
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Bucknill, L.J., in Rollo v. Minister of Town and Country Planning, 
[1948] 1 AI E.R. 13; 112 J.P. 104. 


This right to be consulted is given in cases where the National 
Parks Commission is contemplating the designation of a National 
Park covering part or the whole of the council’s district (s. 7), 
and where the Commission is proposing to submit a report to 
the Minister making proposals relating to a “ long-distance 
route" which would pass through the council’s district (see 
s. 51 (4) and s. 55 (3)); if the Minister eventually makes such 
an order or confirms proposals relating to a long-distance route, 
district councils must be notified accordingly (see ss. 7 (6) and 
$2 (2)). There is also a right to be consulted when the Com- 
mission is proposing to designate an area of outstanding natural 
beauty (s. 87). 


(B) Powers in their own right. 

It is next proposed to consider a group of powers which are 
vested in district councils in their own right, although they are 
powers also enjoyed by the National Parks Commission, the 
Nature Conservancy, or the local planning authority, as the case 
may be. 

(i) Nature reserves.—A district council may acquire land 
compulsorily, or arrange by agreement (without necessarily 
acquiring the land) for the establishment and management of a 
nature reserve, and also make byelaws for the protection of a 
nature reserve and take other incidental action. The authority 
may exercise these functions only “ in consultation with” the 
Nature Conservancy, and subject to the consent of the county 
council (see ss. 15-21). ** Nature reserve ” is given a complicated 
definition in s. 15; in general terms it means land managed 
for the purpose of study and research, or of preserving, features 
of what is commonly known as “ natural science *’. 

(ii) Rights of way.—Sections 42-44 provide an extremely use- 
ful procedure whereby a district council, subject to the consent 
of the local planning authority, and the approval of the Minister, 
may make an order for the diversion or extinguishment of a 
“ public path” (see definition in s. 27 (6)). The procedure is 
somewhat complicated, being set out in the First Schedule to 
the Act, and it is reminiscent of the familiar compulsory purchase 
order confirmation procedure—but those following the proce- 
dure should be careful not to miss the differences. The forms 
will be found in the first and second schedules to the National 
Parks and Access to the Countryside Regulations, 1950 (S.1. 
1950, No. 1066), and administrative details are given in Ministry 
Circulars No. 91 (dated June 30, 1950), and 20/53 (dated 
March 26, 1953). If one is inclined to complain at the prolixity 
of this procedure, it should be remembered how much simpler 
it is than the cumbersome procedure of the Highway Act, 1835, 
involving an application to quarter sessions. 


New public paths may be created by the district council by 
means of a “ public path agreement ™ under s. 39, or a “ public 
path order" (subject to the Minister's confirmation) under 
s. 40 ; in either case the consent of the local planning authority 
is necessary. The district council, as highway authority, are under 
a duty to maintain all existing (and new) public paths, in the 
same manner as other highways (s. 49); they will, however, 
be able to plead the normal defence of non-feasance if an action 
is brought against them as a consequence of injuries sustained 
through non-repair of a particular path. In rural areas where 
pedestrians will be content with rough tracks, this duty will not 
amount to much, but in urban areas it may prove expensive 
to the local authority. 


The control of ploughing-up of public paths—in that prior 
notice must be given, and reinstatement carried out afterwards 
is the concern of the local highway authority (s. 56). The 
protection of existing rights of way and the prevention, so far 
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as possible of obstruction, has for many years been the responsi- 
bility of the district council (Local Government Act, 1894, s. 26), 
and as a consequence of the survey of rights of way being under- 
taken under the Act by the local planning authorities, no doubt 
the powers of the 1894 Act will be more generally used in the 
future. Section 57 of the 1949 Act, prohibiting the display of 
notices deterring the public use of a public path, also is enforce- 
able by the highway authority. 

(C) Powers exercisable with the consent of the local planning 

authority. 

In this class it is proposed to consider certain powers of the 
local planning authority which they may agree may be exercised 
by a particular district council or councils within the county 
(as distinct from powers given to the district councils by the 
statute, subject to the planning authority’s consent). Section 
102 and para. 25 of the National Parks, etc., Regulations, 1950, 
provides that any of the powers of the local planning authority 
relating to national parks (subject to consultation with the 
National Parks Commission), to areas of outstanding natural 
beauty (see s. 11), to access to open country under Part V of 
the Act, and to the planting of trees and treatment of derelict 
land under s. 89 (a very useful power), may be delegated to a 
district council on such terms as may be agreed and approved by 
the Minister. 

(D) Miscellaneous duties. 

In addition to the above, district councils have a duty to 
receive and place on deposit at their offices for public inspection 
certain documents prepared under the Act (orders under s. 7, 
maps and statements under s. 38, orders under s. 87). More 
importantly, every district council is under a statutory duty to 
provide the county council with information required to enable 
that authority to prepare their survey of rights of way under 


-, Ws 

is ws be? 
promising description of The Salvation Army given by 
its own founder, William Booth. The designation 
sums up the purpose and inspiration which is basic to 
the service of Salvationists in all parts of the world. 
Battling against sickness, vice, squalor, poverty, over- 
crowding, loneliness, and despair, their work knows 
no end. 
The Armyis dependent on your generous co-operation. 
Donations and bequests are earnestly sought. For 
further information write to General Albert Orsborn, 
113 Queen Victoria Street, London, E.C.4. 


WHERE THERE'S NEED — THERE’S 


The Salvation Army 
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Part IV of the Act—the manner and timé in which that informa- 
tion is to be provided, must be agreed by consultation between 
the county council and the district councils concerned or, in 
default of such agreement, by the Minister (see s. 28). 

Finally, in s. 84, the somewhat vague injunction is imposed 
on all local authorities that in the exercise of their functions 
under the Act, they shall “have due regard to the needs of 
agriculture and forestry’, “‘ agriculture’ being understood in 
the meaning given to it in s. 119 of the Town and Country 
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Planning Act, 1947 (see s. 114 of the 1949 Act). Just exactly 
what is the legal effect of this provision it is difficult to appreciate : 
for example, if the local authority were “ satisfied” as to 
the matters set out in the section, and that it was “* expedient ” 
to operate the section, it does not seem that it could be argued 
that a public path order could not be made under s. 40, just 
because the authority had not observed s. 84. In any event, it 
would seem extremely difficult to establish, to the satisfaction 
of a court, that s. 84 had not been complied with. J.F.G. 


BAYREUTH BLUES 


A stimulating controversy in aesthetics has arisen in the United 
States as a result of the defection of Miss Helen Traubel from her 
activities as a dramatic soprano at the Metropolitan Opera 
House, New York. It requires something very special in the 
way of an innovation to surprise the public in that most sur- 
prising of all cities; but something like consternation has 
followed the news that Miss Traubel has refused to renew her 
contract to sing in Wagnerian rdéles because of her objection to a 
condition that she is not to perform in night-clubs during the 
operatic season. Her protest to the management is sharp and 
to the point: “ To assert that art can be found in the Metro- 
politan Opera House but not in a night-club is rank snobbery 
that underrates both the taste of the American public and the 
talents of its composers.” 

The correspondent of the Manchester Guardian has had the 
privilege of attending the lady’s débdét in the unfamiliar surround- 
ings of a “ jazz-basement ”’ in Chicago. “* The lights were low, 
the spotlight was pink, the air was reeking, the dawn was in the 
East, and Miss Traubel was dew-pearled.”” The scene must have 
been unprecedented in the annals of music-drama. “ The 
audience of liquor-salesmen, débutantes, Democratic ‘con. 
men’ and other assorted night-owls”’ waited breathlessly for 
the great prima donna, who had so gallantly championed the 
cause of the common man, to bring a spot of cultural uplift to 
the masses. Like Prometheus of old, who stole fire from Heaven 
and brought its secret to the poor, shivering mortals who had 
never known the blessing of its warmth, so Miss Traubel would 
offer to these unfortunate outcasts some few melodious trifles from 
a répertoire hitherto the jealously-guarded possession of an 
exclusive coterie of highbrows. This, at any rate, was what the 
night-club Aabitués had been led to believe. Some of them were 
expectant ; some apprehensive ; but all were tolerantly prepared 
to “ try anything once.”’ All voices but one were hushed as the 
erstwhile Briinnhilde opened her lips, and gave vent to—a 
crooner’s version of the St. Louis Blues. 

As an example of artistic shock-treatment this episode must 
surely stand alone. Had Miss Traubel’s operatic laurels been 
won in the sentimental ré/e of poor little Madam Butterfly, 
singing One Fine Day for the benefit of a great hulking brute of 
a Naval Lieutenant ; or as the pathetic, childlike Mimi, in La 
Bohéme, coughing her lungs up in the Latin Quarter, experience 
might have served her as well in the snivelling lachrymosity of 
the Blues as in the mannered plaintiveness of the Puccini 
tradition. Miss Traubel, however, has never been of the stuff 
of which such self-effacing, fragile females are made. Wagner's 
heroines are healthy, hefty young women of the open-air type, 
who look as if they played a good game of hockey at college, 
and could knock you out with a straight left to the jaw as soon as 
look at you. Nothing more incongruous can be imagined than 
to listen to the drooling and drivelling, known to their initiates 
as “ crooning,” issuing from the lips of a traditional Wagnerian 
soprano—built on generous lines, full-bosomed and majestic, 


armed with shield and spear, and looking at least eight feet high 
in helmet and coat of mail—leaping, with surprising agility for 
her size and weight, on and off horseback at the slightest provo- 
cation, and shouting, with her sister-Valkyries, the terrifying 
battle-cry ““ Heia! Ho-jo-to-ho! ” at all comers. 


However, there it is. Briinnhilde has taken to crooning, 
and seems to like it. All these years, she seems to say, a womanly 
woman has lain concealed under all that armour, and a tender 
heart has been fluttering under that stern, martial exterior. 
Stage-managers are running round in circles ; conductors are 
tearing out their hair in handfuls; producers are feverishly 
seeking ersatz-Briinnhildes in all corners of the globe. One 
Valkyrie at least has left Valhalla for Chicago, sacrificing 
immortality for popularity, and casting aside the strange, wild 
saga-songs of war and death for the cloying sweetness of ** Smilin’ 
thru, under skies of blue, with you! ” 


Here is a crisis in operatic circles which must bring perturbation 
to the hearts of all music-lovers, and set their minds at work to 
find an honourable compromise which may, at one and the same 
time, satisfy the heroine’s feminine yearnings and yet restore her 
to the company of Wotan and his fellow-deities. By the exercise 
of a little ingenuity we are sure the thing can be done. True, 
there will have to be some slight adaptation of the Wagnerian 
libretti and musical scores, but what is that compared with the 
loss of singers like Miss Traubel to the world of art ? 


In all humility we put forward some suggestions for con- 
sideration. The opening scene of The Rhinegold, the first work 
in the tetralogy of The Ring, shows the three Rhine-daughters 
swimming in the depths. This scene clearly provides a wonderful 
opportunity for a display of bathing-beauties, wearing the latest 
thing in exiguous costumes, and singing O/’ Man River in syn- 
copated rhythm. Alberich and his Dwarfs could perform some- 
thing exotic in diving and jiving, while Freia, the Goddess of 
Youth, would croon to the Giant Fafner a “ Blues”’ entitled 
“You great, big wunnerful man!” In The Valkyrie, much 
light relief could be provided in the famous Ride, with circus- 
turns by performing horses, and in Siegfried and The Twilight 
of the Gods the Magic Fire would give plenty of scope for 
pyrotechnics. Nor need these innovations be confined to 
The Ring. In Lohengrin the hero’s entry, guided by the symbolic 
Swan, would at once suggest the interpolation of Way Down 
upon the Swannee River, enriched with Wagnerian harmonics ; 
in Tannhduser and The Mastersingers the singing contests would 
provide opportunities for vocalists in contrasting styles of Jazz, 
Swing and Boogie-Woogie. The phantom-ship of The Flying 
Dutchman would exchange its sinister character for the joyous 
hilarity of the Show-Boat, and Tristan and Isolde would be far 
gayer as a musical comedy about romantic love on the Missis- 
sippi. Thus artistic snobbery would be killed stone-dead ; the 
common man would come into his own, and everybody, except 
a few fanatical highbrows, would be satisfied. A.L.P. 
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1.—Adoption—/nfant legitimated by marriage of parents—Application 
by parents to adopt— Registration of birth. 

Whilst B was serving with the Polish Army in Germany he met K 
and is the father of her child, who was born in Germany on October 31, 
1947. At that date both parents were single. B was subsequently 
transferred to England and became a member of the Polish Resettle- 
ment Corps, from which he was released in October, 1948. K came 
to England on August 9, 1949, and was married to B, in church, at C, 
on October 3, 1949. At that date and at the present time, both were 
and are domiciled in England. In consequence of this marriage, their 
child was legitimated by s. | of the Legitimacy Act, 1926. B and K, 
wishing to re-register the child’s birth, applied to the Registrar-General, 
by whom they were informed that a birth in Germany could not be 
registered or re-registered in England. The Registrar-General 
suggested that the parents should renew their application to the 
German authorities for a registration in legitimate form in that country. 
The German Registrar, however, when written to, replied that he 
could not do so, as “ B is either a Polish or an English citizen.” The 
Registrar-General had also advised B and K that it might be possible 
for them to obtain an adoption order. They, accordingly, applied to 
my juvenile court for such an order, but I do not see how such an 
order can be granted in view of the fact that the child has become 
legitimate since the date of the parents’ marriage. It is opined that 
s. | (3) of the Adoption Act, 1950, is not applicable in these circum- 
stances. Will you please advise : 

1. Can the child’s birth be re-registered in England in accordance 
with the schedule to the Legitimacy Act, 1926? 

2. If not, is there any other way in which it can be re-registered so as 
to remove the stigma of illegitimacy ? 

3. If not, can an adoption order be made authorizing the infant's 
adoption by B and K ? SARK, 
Answer. 

1. In our opinion, it cannot because the child was not born in this 
country. The birth could not be registered in England, and cannot 
be re-registered here. 

2. We know of none, apart from the possibility of adoption. 

3. This is doubtful, because adoption deals with the transfer of 
parental rights and obligations and effects certain changes in the status 
and rights of the infant, and here there would be no such transfer or 
change, the adoption being a mere formality. However, such a case 
is within the letter of s. | (3), and while we share our learned corres- 
pondent’s doubts we think there would be no harm in making the 


order as suggested. 


2.—Allotments— Notice to quit—Tenancy held by association. 

Some years ago my council sub-let three acres of land to an allot- 
ments association for the purpose of the association's in turn sub-letting 
to its members, for use as allotment gardens. It is now desired to 
purchase this land and use it for other purposes, planning permission 
having been obtained for the change of use. No trace of any tenancy 
agreement can be found. Twelve months’ notice to quit has, therefore, 
to be served on the secretary of the allotments association and your 
opinion would be appreciated as to whether (a) the notice should 
be the ordinary notice under s. 1 of the Allotments Act, 1922, as 
amended by the Allotments Act, 1950, or (+) as the area of land let to 
the association is more than the forty poles mentioned in s. 22 of the 
Allotments Act, 1922, the notice should also recite that planning 
permission has been obtained, so as to comply with s. 24 of the Agricul- 
tural Holdings Act, 1948. B.B. 

Answer. 

Section | of the Act of 1922 provides for two classes of tenancy, viz., 
a letting for use by the tenant as an allotment garden, and a letting to 
a tenant who will not himself use the land but will sublet to persons 
who will use their fractions as allotment gardens. The definition in 
s. 22 does not touch the area let to the second class of tenant. It ts 
therefore necessary to comply with s. | (as amended) above : see also 
s. 100 (10) of the Act of 1948. 
3.—Children and Young Persons—Contribution order—Complaint for 

variation —By whom may be made. 

Recently the wife of a person then in prison for arrears of contribu- 
tion order applied at this court on his behalf for a summons to vary 
the contribution order and this was granted to her on the authority of 
rule 4 (2) of the Magistrates’ Courts Rules, 1952, as “a person 
authorized in that behalf.” The husband was then due to be released 
from prison in four or five days’ time and the date of hearing was fixed 
for a matter of some eleven days after his release. 


unication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


Does this provision of the Magistrates’ Courts Rules govern such a 
case in your opinion or is it confined to an officer of a local authority 
or other public body ? 

I should be glad of your remarks in this case. 

: Answer. 

The complaint in this case is not on behalf of the local authority 
but by the person liable to pay. The words of rule 4 (2) must apply to 
either the party liable to pay or the one entitled to receive, since 
either may apply for variation. We think complaint by the wife, 
authorized by the husband, is sufficient as a complaint on his behalf. 


SANS. 


4.—Dogs—Dangerous—Form of summons in respect of. 

A is alleged to be the owner of a dangerous dog which on April 1, 
April 30 and June 20, 1953, is alleged to have displayed dangerous 
characteristics. I propose to frame the information as follows :— 

1. “ That is the owner of a certain dangerous 
dog, which on and since April 1, 1953, at, etc., has not been kept under 
proper control, contrary, etc.” 

Is this form satisfactory ? 

2. Do you consider it preferable instead of alleging “* on and since 
April 1,” to specify the alleged dates separately, viz.: On April 1, 
April 30 and June 20? Although I think that evidence that the dog 
was dangerous and not kept under proper control on other dates than 
those specified would be admissible, I am of the opinion that the 
defendant is entitled to be given notice of the actual dates or periods 
covered by the allegations as to want of control, etc. 

3. In your opinion is a summons that contains no dates at all, but 
merely alleges that the defendant is the owner of a dangerous dog which 
is not kept under proper control in order ? 

I have referred to the answers to the queries set out on p. 48 of the 
Questions and Answers 1929/1937 and also to the latest edition of Oke’s 
Magisterial Formulist. The latter form refers to only one date, and 
omits the allegation of the old form in Oke’s “ nor now is kept,” etc., 
but in my experience the evidence generally covers several dates. I 
think a summons which alleges only one date but is supported by 
evidence of several dates, is misleading to a defendant. SwInNac. 

Answer. 

The matter in question is a complaint for an order, and not an 
information for an offence, and what has to be proved is that the dog is 
dangerous and not under control. Proof of a number of incidents is 
admissible in order to establish these facts. 

Our answers to specific questions are : 

(1) Not entirely. We think the summons should say, in the words 
of the statute, that the defendant is the owner of a dog which is dan- 
gerous and not kept under proper control. 

(2) We do not think it is necessary to specify dates in the summons. 

(3) Yes, see a question and answer at 97 J.P.N. 430. 


5.—-Exhibits—Custody of—Retention after conclusion of case. 

I am clerk to a bench of justices before which a defendant was 
recently convicted of ** driving a motor vehicle in a manner dangerous 
to the public.” One of the police officers produced, as exhibits, five 
photographs showing the positions of the two vehicles after the accident 
which gave rise to the charge. At the conclusion of the case I asked 
the prosecuting officer for a print of each of these photographs as my 
notes of evidence were not complete without them. My request was 
refused in spite of my contention that the photographs, once produced as 
exhibits, are in the custody of the court and can only be removed by 
an order of the justices. 

I shall be pleased if you will let me know if my contention is correct, 
or if the police officer was justified in his refusal. S.G.B. 
Answer. 

It is the practice of many magistrates’ courts to retain exhibits in 
summary cases until the normal time for appeal has elapsed, and then 
to return them to the party who put them in if he asks for them. This 
seems to be a sound practice. In the case of photographs, when no 
doubt several prints are in existence, it would be reasonable for a copy 
to be left with the clerk upon his request, so that he may feel that his 
notes are complete. We know of no definite authority on the point. 

It is convenient to take a receipt from the person who is given the 
exhibits, so that if at any time their production should be required in 
connexion with further proceedings they can easily be traced. 


6.—Highway—Cul-de-sac—Closed and opened—Dedication for through 
traffic. 

There are in my council’s area two private streets which are culs- 

de-sac, the respective closed ends of which are separated from each 
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other by a ravine. My council, who are the owners of the ravine, are 
proposing to fill it in so as to link up the two private streets and even- 
tually make up such streets under the Private Street Works Act, 1892. 
The public have not acquired a right of way on foot or by vehicle over 
either cul-de-sac since the only foot passengers and vehicle drivers 
passing over such culs-de-sac have been either visiting or serving the 
needs of frontagers. If this linking-up takes place it would provide a 
shori cut for both foot passengers and vehicles and the through traffic 
over it would be very heavy. Each frontager owns to the middle of the 
cul-de-sac. 

1. Will the frontagers in either cul-de-sac be entitled to prevent 
pedestrian or vehicular through traffic ? 

2. If so, will this still be the case if the two former culs-de-sac 
and the connecting road over the filled-in ravine are made up under the 
Private Street Works Act, 1892, and adopted by the council ? Pun. 

Answer. 

1. It does not necessarily follow because a way is a cul-de-sac that 
it has not been dedicated as a highway. There may have been dedica- 
tion and acceptance ; see Bateman v. Bluck (1852) 21 L.J. Q.B. 406 
followed by many other cases. Assuming that the ways have not been 
dedicated and accepted the owners are entitled to bar through traffic. 

2. If the ravine is filled in and the culs-de-sac made up under the Act 
of 1892 and adopted, there will be a highway repairable by the in- 
habitants at large and there will be no right to bar through traffic. 


7.—Housing Act, 1936, s. 11—Public Health Act, 1936, s. 58—House 
rendered uninhabitable by fire. 

A house was in 1938 damaged by fire and rendered uninhabitable. 
Since then, apart from an occasional visit to secure the premises, 
nothing has been done to the property which is now derelict. Recently 
a boy trespassed on the property, fell from one of the walls, and broke 
his leg. As a result the council are being pressed to take action. By 
reason of its situation the property could only be dangerous to persons 
thereon, and I hesitate to take action under s. 58 of the Public Health 
Act, 1936, for the protection of persons trespassing. There is an 
alternative ground under the section, the ruinous condition of the 
premises being seriously detrimental to the amenities of the locality. 
Here again there is a difficulty, as the property is very secluded. Asa 
further alternative, I am considering taking action under s. 11 of the 
Housing Act, 1936. The house cannot be lived in and it is the opinion 
of technical officers of the council that it could not be rendered fit for 
human habitation at a reasonable cost. Would it be open to the 
council, in your opinion, to proceed under this section and, subject to 
the service of the necessary notices, to make a demolition order ? 
The matter is made more difficult by the fact that although we have 
the owner’s name, his present whereabouts cannot be traced. BALB. 

Answer. 

We agree about the difficulty of using either limb of s. 58 of the 
Public Health Act, 1936, but s. 11 of the Housing Act, 1936, can be 
used. Indeed, the section is imperative, and on the information given 
it seems to be the council’s duty to use it. This will lead automatically 
to demolition, and if the council after reasonable inquiry still cannot 
ascertain the owner’s address s. 167 (e) enables them to serve the 
required notices by affixing on the premises. 


8.—Husband and Wife— Variation of order—No evidence of change of 
means—Original amount found to be inadequate. 

I recall within the last few months reading in your paper a short 
report of a case decided, I believe, in the Divisional Court, dealing with 
variations of maintenance orders. The court decided that it was no 
longer necessary for a wife applying for an order to be increased to 
prove that the husband’s income had increased or that he was more 
able to pay a greater sum by way of maintenance, but that she could 
plead that the amount of maintenance awarded in the first instance by 
the court was no longer appropriate. 

I shall be most obliged if you can refer me to the case which I have 
in mind. JAB. 
Answer. 

We think that our correspondent may have in mind a note of the 
week “* Maintenance Order; Varying” at 117 J.P.N. 289 which calls 
attention to an observation made by Lord Merriman in Klucinski v. 
Klucinski as reported in (1953) 1 W.L.R. 522, and comments upon 
the question of variation generally. 


9.—Husband and Wife—Maintenance arrears—Execution in the 
Channel Islands of warrants of arrest. 

I wish to recover arrears under a married woman order from a 
defendant who is now resident in Jersey. 

Lieck and Morrison on “* Domestic Proceedings” (1949) states at 
p. 118 “‘ English warrants for arrears can be backed for execution in the 
Isle of Man and the Channel Islands.” A footnote refers one to, 
inter alia, s. 35 of the Summary Jurisdiction Act, 1848, which seems to 
support the view expressed. 
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Section 35 has, however, been repealed, and is now re-enacted in 
s. 103 of the Magistrates’ Courts Act, 1952. Section 103 refers only 
to indictable offences, and a footnote to the section in Chislett states 
**A warrant of arrest in respect of arrears due under an affiliation 
order or an order enforceable as such may not be executed in other 
parts of the United Kingdom, and the provisions of the Maintenance 
Orders Act, 1950, must be invoked.” The 1950 Act refers only to 
execution of warrants in Scotland and Northern Ireland. 

It appears, therefore, that warrants for arrears under married 
women orders could be backed for execution in the Channel Islands 
prior to the coming into force of the Magistrates’ Courts Act, 1952, 
but that in view of the wording of s. 103 of that Act that power has now 
been taken away. 

Would you kindly let me have your views as to whether this con- 
tention is correct. Also, is there any machinery under which these 
arrears can be recovered ? SLey. 

Answer. 

We agree, and we know of no means by which arrears can be 
recovered under English law. We doubt whether the law of Jersey 
provides a remedy, but we cannot advise on this. (The case is a@ fortiori, 
as compared with Scotland and Northern Ireland. The Channel Isles 
are not part of the United Kingdom.) 


10.—Magistrates—Practice and procedure—Supply of copy of notes of 
evidence for the purpose of an appeal to quarter sessions. 

I shall be obliged if you will kindly inform me whether on an appeal 
from a decision by a court of summary jurisdiction to quarter sessions 
a defendant is entitled to a copy of the notes taken by the magistrates’ 
clerk at the hearing before the magistrates. JOBE. 

Answer. 

There is no legal obligation on the clerk to take a note in summary 
proceedings (we are not dealing here with cases under the Summary 
(Separation and Maintenance) Acts) and it cannot be said, therefore, 
that anyone is entitled to a copy of such a note. It is, however, a 
general practice to take notes and, on payment of the proper charges, 
to supply a copy to an appellant. 


oil ~ “omeaiiomaniee convictions— Whether one or more orders to be 
made. 

I shall be glad to have your valued opinion on the following points : 

Can more than one offence properly be included in a probation 
order, an order for conditional discharge, and an order for absolute 
discharge ? 

If so, can the defendant, on the commission of a further offence, or 
on a breach of the order, be sentenced in respect of each offence or 
must the court confine itself to the imposition of one penalty, or the 
issue of one commitment, in respect of each order ? S. PuLa, 

Answer. 

In our opinion in dealing with several offences there should be 
separate orders. Probation is upon conviction, and in lieu of sentence. 
Therefore, just as there must be separate convictions for separate 
summary offences so we think there should be separate orders in case 
of probation or conditional discharge. In the event of proceedings 
for breach of requirement or the commission of a further offence, 
separate summonses and adjudications would also appear necessary, 
but the court would naturally refrain from imposing cumulative 
penalties to an unreasonable extent. 


12.—Public Health Act, 1936—Plan complying with building byelaws— 
Rejection for other reasons. 

Doubts have arisen as to the power of a local authority to disapprove 
plans submitted under the building byelaws on the ground that the 
proposed internal arrangements are not in accordance with good 
building practice. For instance, a plan has just been submitted of a 
house which shows that the height of the ceiling over the stairs will be 
too low to permit of the free passage of a person of average height. In 
another case, the chimney flue is too slender. In neither case is the 
particular point covered by the byelaws. The clerk of the council has 
advised that provided a plan shows compliance with the byelaws the 
council has no power to disapprove the same merely because certain 
proposals are not in accordance with good building practice, this being 
a matter as between architect and client. Do you agree with the 
clerk’s opinion ? A.R.E.H. 


Yes. 
see R. v. Bexhill Corporation (1911) 75 J.P. 385; 
Corporation (1922) 86 J.P. 13. 


Answer. 
Section 64 (1) of the Public Health Act, 1936, so provides, and 
R. v. Cambridge 


13.—Public Health Act, 1936, ss. 72 and 73—Refuse from cinema 
premises—Limitation of amount if house refuse collected free. 

My council are concerned at the number of firms in the borough 

who are applying for free refuse collection under s. 72 of the Public 

Health Act, 1936. In particular, cinemas are claiming this right, and I 
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have advised on the authority of Westminster Corporation v. Gordon 
Hotels (1908) 72 J.P. 201 and Lyons, J. and Co., Ltd. v. London Cor- 
poration (1909) 73 J.P. 372 that this is house refuse, consisting as it does 
of scraps from the restaurant, sweepings, ice cream cartons, etc. Up 
to this time the refuse bins of one cinema (amounting to fifteen) have 
been emptied three times a week and accounts rendered for this service 
on the basis that it was trade refuse within s. 73, or an extraordinary 
service in disposal of house refuse. It is the practice of my council to 
collect one bin of house refuse from private houses once per week and 
any additional service to householders has to be paid for. There 
are many hotels, shops, etc., in the borough where all the refuse is 
collected once a week even though it may amount to ten bins a week, 
this collection being made under s. 72. 1 am of the opinion that on the 
basis of Leck v. Epsom R.D.C. (1922) 86 J.P. 56 the statutory duty 
imposed by s. 72 is fulfilled in the case of ordinary householders by a 
collection of one bin once a week, and in the case of hotels, shops, etc., 
a collection from all the refuse bins once a week, this being based on 
the needs of the different parts of the community as a whole. 

Will you please advise : 

1. Is cinema refuse house refuse ? 

2. Will a collection once a week from the cinema or other business 
premises of all the existing bins amount to a discharge of the statutory 
duty, and in the event of further collections being required, are my 
council entitled to charge for these as being additional service over and 
above the statutory duty ? 

3. Is a collection of one bin of house refuse once per week a sufficient 
fulfilment of the statutory duty and can my council charge for 
additional services rendered either by way of a collection of more than 
one bin per week or a collection more than once per week ? 

4. Generally on the position. 

Answer. 

1. Yes, in the light of the London cases mentioned. 

2. We do not think so. 

3. In our opinion, Leck v. Epsom R.D.C., supra, does not support 
an arbitrary restriction of the amount collected. A large house, or 
household, must produce more refuse than a small one, and is entitled 
to have it collected. 

4. The position in regard to “ house refuse"’ produced at trading 
premises is unsatisfactory, but there is no remedy short of legislation. 


AJAD. 


” 


14.—Public Health Act, 1936, s. 119—Laying water mains. 

Referring to your answer to question 42, p. 349 of Questions and 
Answers, 1938-1949, my council laid long lengths of water mains in 
agricultural! land in this rural district in exercise of the powers contained 
in s. 119 of the Public Health Act, 1936. The requisite notices were 
served as provided by the Act. The owners claim that the council is 
liable to pay for an easement and have made a formal claim for com- 
pensation. Most of the land through which the mains are laid is 
pasture and there is no likelihood of its ever being built on. Provision 
was made in the contract for the contractor to make good all surface 
damages and this will be done. 

Please advise : 

1. Has an easement been created ? 

2. Are the council liable for compensation ? 

3. Generally. PAM. 
Answer. 

1. Only as far as a right to lay the main and use and maintain it 
free from interference can be called an easement. An easement has 
not been purchased and there is not a vesting of the main in the local 
authority so as to make it a purchase of land as in the case of sewers ; 
see §. 20 of the Act of 1936, and Taylor v. Oldham Corporation (1876) 
4 Ch.D. 395 ; Thurrock, Grays and Tilbury Joint Sewerage Board v. 
Thames Land Co. | 1925) 90 J.P. 1. 

2. Yes, under s. 278 of the Act of 1936, and he will be entitled to 
compensation in x future for any subsequent interference with the 
enjoyment of the land. The right to compensation under s. 278 does 
not depend upon whether the local authority have acquired an ease- 
ment or have acquired some other right. 

3. Some damage must have been suffered however careful the 
contractor, but if the main is of any benefit to the landowner such 
damage may well be offset under s. 278 (4) of the Act of 1936. 


15.—Town Police Clauses Act, 1847—Throwing stone from private 
ground into street—Whether an offence against s. 28. 

Some youths were playing on land adjoining a public highway. 
The land is private ground and slopes down to the road at an angle of 
about forty-five degrees and is separated from the road by a stone wall 
varying in height from about six inches to three feet. There is a 
public footpath through the land but the youths were not on this. 
One youth picked up a stone weighing about 14 Ibs. and threw this off 
the land on to the main road where the traffic is reasonably thick. 
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The relevant section of the Town Police Clauses Act, 1847, is in 
force in the district. Section 28 of the Act states that every person who 
in any street to the obstruction annoyance or danger of residents or 
passengers (inter alia) wantonly throws or discharges any stone or 
other missile is guilty of an offence under the section and this is taken to 
mean that the stone must be thrown or discharged in the street. 

Is it therefore an offence under this section for somebody standing 
off the highway on enclosed but not on public ground to throw stones 
into the street? Can it be considered that the throwing or dis- 
charging of the stone covers the area from the point of the throw or 
discharge throughout the trejectory to the point of its landing, and can 
the thrower be considered to be responsible from the moment the stone 
leaves his hand until it comes to rest? It has been contended that the 
words “* who in every street ” relate to the throw or discharge of the 
stone and not to the position of the thrower. 

We shall be glad to have your opinion as to whether the stone 
thrower in the above circumstances has committed a breach of s. 28 
of the Town Police Clauses Act, 1847, or of any other criminal statute. 

Srock. 
Answer. 

If this were unfenced land and s. 81 of the Public Health Acts 
Amendment Act, 1907, were in force in the area, this would no doubt 
be an offence against s. 28 of the Act of 1847, but we are not informed 
on this point. Section 28 does not, like s. 80 of the Explosives Act, 
1875, use the words “ in or into,” so it is open to question whether an 
offence against s. 28 is committed by a person who is not in the street, 
etc. On the other hand, the mischief of throwing stones is just as 
obvious when a stone is thrown into the street by someone not actually 
in the street. What matters most is where the stone arrives, not where 
it starts, and we should hold that an offence is committed in the cir- 
cumstances described, in the absence of authority to the contrary. 
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Boroucu OF HOVE 


Agoctatnent of Dope of Deputy Town Clerk 


APPLICATIONS are inv: are invited from Solicitors 
with previous experience in local government 
for the appointment of Deputy Town Clerk, 
at a salary of £1,000 p.a. rising by annual in- 
crements of £50 to £1,150 p.a. 

The appointment will be subject to the pro- 
visions of the Local Government Super- 
annuation Acts, to the passing of a medical 
examination, and to two months’ notice in 
writing on either side. 

Applications, stating age, qualifications and 
experience, including full details of present 
and previous appointments, together with the 
names and addresses of three referees, must 
reach me not later than October 31, 1953. 

Canvassing will disqualify. Applicants must 
state in their application whether, to their 
knowledge, they are related to any member of, 
or to the hoider of any senior office under, the 


Council. 
JOHN E. STEVENS, 


Town Clerk. | 


Town Hall, 
Hove 3. 


County | OF BUCKINGHAM 


Male Probation Officer 


APPLICATIONS are invited for the appoint- 
ment of a full-time Male Probation Officer for 
the Slough area of Buckinghamshire. 

The appointment and salary will be in ac- 
cordance with the Probation Rules and sub- 
ject to superannuation deductions. 
cessful candidate may be required to pass a 
medical examination. If he can provide a car 
for official duties he will be paid a mileage 
allowance for its use, according to the current 
County Council scales. 

Applications, stating age, present position, 
qualifications and experience, together with the 
names of two referees, should reach the under- 
signed not later than October 31, 1953. 


GUY R. CROUCH, 
Clerk of the Peace for Bucks. 
County Hall, 
Aylesbury. 
September 29, 1953 


Boroucu OF BROMLEY 


APPLICATIONS are invited for the appoint- 
ment of Town Clerk which will be vacant on 
January 1, 1954. Applicants must be Solicitors 
and possess a sound knowledge of and ex- 
perience in local government law, practice 
and administration. 


The recommendations regarding salary and | 


conditions of service of the Joint Negotiating 


Committee for Town Clerks will apply to the | 
ent. The commencing salary will be | 
£2,000, rising by two annual increments of | 


appointment. 


£100 and one of £50 to £2,250 per annum. 

Applications, giving the names and addresses 
of two persons to whom reference can be made, 
must reach the undersigned not later than first 
post on October 31, 1953. 


S. CRITCHLEY AUTY, 


Town Clerk. 
Municipal Offices, 
Bromley, Kent. 
October 7, 1953. 





| annuation Acts, 


The suc- | 


County OF SOMERSET 


PETTY SESSIONAL DIVISIONS OF KEYN- 
SHAM AND WESTON (BATH) 


| Appointment of Male Assistant to the Part- 


time Justices’ Clerk 


APPLICATIONS are invited for the above 
whole-time appointment. Applicants should 
have had considerable experience of the duties 
performed in a Magistrates’ Clerk’s Office, be 
capable of performing all such duties without 
supervision, including the issuing of process, 
the taking of depositions and the keeping of 
accounts. The appointment is subject to the 
provisions of the Local Government Super- 
1937-1953, to a satisfactory 
medical examination, and to one month's 
notice on either side. 

The salary payable will be within the scale 


| £450—£600 per annum, according to ex- 
| perience. The scale of salary and conditions 


of service will be subject to review when 


| National Scales for Justices’ Clerks’ Assistants 


have been negotiated or fixed. 

Applications, stating age, qualifications and 
experience, together with the names and ad- 
dresses of three referees, should be sent to 
the undersigned not later than October 26, 


1953 
E. S. RICKARDS, 


Clerk of the Magistrates’ Courts | 


Committee for the County of 
Somerset. 


County Hall, 
Taunton. 
September 30, 1953. 


Boro GH OF ACTON 
Appointment of Legal ‘Assistant (Unadmitted) 


APPLICATIONS for this appointment at a 
salary in accordance with Grades A.P.T. LII/III 
(i.e., £495—£570 p.a. plus London “‘weighting”) 
are invited from men capable of undertaking 
routine legal work under supervision. 

The commencing salary will be fixed having 
regard to the experience and qualifications of 
the person appointed. Previous experience 
of local government is not essential. 

Application forms will be sent on receipt of 
an addressed foolscap envelope and must be 
returned by Tuesday, October 27, 1953. 

Canvassing will disqualify. 

H. C. LOCKYER, 
Town Clerk. 
Town Hall, 
Acton, W.3. 
October 9, 1953. 


LLoxpon COUNTY COUNCIL 
APPLICATIONS ‘invited from men and 
women under 40 on October 24, 1953, with 
several years’ practical experience in a 


| solicitor’s office, for permanent appointment as 


law clerks, Class II, in the Legal and Parliamen- 
tary Department. Salary (including tem- 
porary additions) £375—£31 Ss. Od.—£685. 
Commencing salary according to ability 
and experience. Prospects of promotion. 
Compulsory superannuation scheme, Further 
particulars and application form (returnable 
by October 24) from Solicitor, The County 
Hall, S.E.1. (“* Law Clerk”’). Send s.a.e. (1092). 








Cry OF SHEFFIELD 
Sheffield Magistrates’ Courts Committee 
Appointment of Assistant Solicitor 


THE Magistrates’ Courts Committee invite 
applications for the whole-time appointment of 
SECOND ASSISTANT SOLICITOR in the 
office of the Clerk to the Justices. 

The salary will commence at £895 per 
annum and will rise by two annual increments 
of £40 and one of £50 to a maximum of £1,025 
per annum. 

The appointment will be superannuable and 
= be subject to one month’s notice on either 
side. 

The successful candidate will be required to 
pass a medical examination. 

Applications, with details of age, date of 
admission, qualifications and experience, ac- 
companied by copies of not more than three 
recent testimonials, must reach the undersigned 
by October 30, 1953. 

LESLIE M. PUGH, 
Clerk to the Committee. 
The Court House, 
Castle Street, 
Sheffield 3. 


C ITY OF SHEFFIELD 


| Appointment of Full-time Female Probation 
Officer 


APPLICATIONS are invited for the above 
appointment. 

The appointment will be subject to the 
Probation Rules, 1949, and the salary will be 


| in accordance with the prescribed scale. 


The successful applicant will be required 
to pass a medical examination. 

Applications, stating age, present position, 
qualifications and experience, together with 
copies of three recent testimonials, should be 
addressed to me within fourteen days from the 
publication of this advertisement. 

LESLIE M. PUGH, 
Secretary to the Probation 
Committee. 
The Court House, 
Sheffield 3. 


| (OUNTY BOROUGH OF READING 


Senior Assistant Solicitor 


APPLICATIONS from qualified solicitors 
are invited for the above position in my office. 
The salary will be in Grades VIII and [X of the 
National Scheme of Conditions of Service, and 
a commencing salary above the minimum may 
be paid to a suitable candidate. 

Previous wide experience in local government 
(including the making of compulsory purchase 
orders, and the preparation of contracts for 
public works) is desirable. 

Applications, which must contain the names 
and addresses of two persons to whom 
reference can be made, must reach me by 


October 30, 1953. 
G. F. DARLOW, 


Town Clerk. 
Town Hall, 
Reading. 
October 16, 1953. 
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TAFFORDSHIRE MAGISTRATES’ 
COURTS COMMITTEE 


Appointment of First Assistant to Justices’ Clerk 


APPLICATIONS are invited for the appoint- 
ment of First Assistant to the Clerk to the 
Justices for the Stafford Borough Division 
and the Stafford, Eccleshall and Stone Petty 
Sessional Divisions in the County of Stafford. 
The salary to be paid is £610 per annum and 
the successful candidate will be required to 
give his whole time to the appointment and to 
act as Clerk to the Court, if required. Candi- 
dates should have a good knowledge of the 
work of a Petty Sessional Court and preference 
will be given to those who are competent 
shorthand-typists. Typewriting is essential. 

The appointment is superannuable and subject 
to one month’s notice on either side and to the 
passing of a medical examination. Can- 
vassing will be a disqualification. 

Applications, giving full particulars of age, 
qualifications and experience, and accompanied 
by not more than three recent testimonials, 
should be sent to the undersigned to reach him 
not later than October 31, 1953. The covering 
envelope should be endorsed “* Application 
for First Assistant.” 

T. H. EVANS, 
Clerk of the Magistrates’ Courts 
Committee. 


County Buildings, 
Stafford. 
October, 1953. 





ORCESTERSHIRE CHILDREN’S 
COMMITTEE 


Children’s Welfare Officer (Male) 


EXPERIENCE necessary of work in a chil- | 
dren’s department, particularly juvenile court | 


work, after-care of older boys and work with 
problem families ; Social Science Certificate 
or Home Office Certificate in Child Care, or 
recognized equivalent preferred. 

Duties include attendance at courts, after- 
care of older boys and rehabilitation and 
preventive work, etc. 

Salary, A.P.T. Grade Il (£495x£15 to 
£540 per annum). 

Applications on forms from the Children’s 
Officer, 28, Foregate Street, Worcester, to be 
returned to her within 14 days of this advertise- 
ment. (J88.) 
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LL!NCOLNSHIRE (PARTS OF HOLLAND) 
MAGISTRATES’ COURTS 
COMMITTEE 


Appointment of Justices’ Clerk 


APPLICATIONS are invited from persons 
qualified in accordance with s. 20 of the 
Justices of the Peace Act, 1949, for the part- 
time appointment of Clerk to the Justice for 
the Magistrates’ Courts of Holbeach and Lo 
Sutton in the Petty Sessional Division of 
Elloe covering an area within the population 
group 20,000—29,999. 

The salary will be such as the Committee 
may determine within the appropriate scale 
agreed to by the Joint Negotiating Committee 
for Justices’ Clerks on July 14, 1953. 

The appointment will be superannuable 


and subject to three months’ notice on either 
side. 

Applications, giving age, qualifications and 
experience, together with the names of two 
persons to whom reference can be made, must 
be received by me not later than November 10, 
1953. 


H. C. MARRIS, 
Clerk of the Magistrates’ Courts 
Committee. 
County Hall, 
— 


October | 12, 1953. 
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REMINDERS 
DRAFTING A LEASE 


by ESSEX 


Reprinted from the J.P. of July 19, 
1952 





The object of the Tables is to enable 
a Draftsman to dictate the complete 
draft lease without any pauses in the 
shortest possible time. 


Two Tables have been drawn up. 
The first lists all common form 
clauses and the second all formal 
parts of a lease. 


Printed in folder form, ready for 
immediate office use. 
Price 1s. each, Postage free 
Six copies 5s. Twelve copies 9s. 
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OUNTY BOROUGH OF 
STOKE-ON-TRENT 


Deputy Clerk to the Justices 


APPLICATIONS are invited from Solicitors 
for the post of Deputy Clerk to the Justices at 
ow of £950 rising by £50 per annum to 

,100. 

Applications, with the names of two referees, 
must reach me not later than October 31, 1953. 

CYRIL WHITE, 
Clerk to the Magistrates’ Courts 
Committee. 

35, Market Street, 

Hanley, 

Stoke-on-Trent. 





Amended Advertisement 
County BOROUGH OF 
SOUTHAMPTON 


Deputy Clerk to the Justices 


| APPLICATIONS are invited from Solicitors 


for the post of Deputy Clerk to the Justices 
at a salary which accords with A.P.T. Grade 


| X of the National Joint Council’s Scheme for 


Local Authorities (£895 to £1,025 by three 


| increments of £40, £40 and £50). 


Applications, stating age, qualifications and 
experience, together with copies of three 
recent testimonials, should reach me not later 
than October 30, 1953. 

ARTHUR J. ROGERS, 
Clerk to the Justices. 
Magistrate’s Clerk’s Office, 
Law Courts, 
Civic Centre, 
Southampton. 


Cry « OF LEICESTER 
Appointment of 0 of Deputy Town Clerk 


APPLICATIONS are invited from Solicitors 
experienced in municipal law and practice for 
the above appointment. 

Salary £1,850 rising by two annual incre- 
ments of £100 and one of £50 to £2,100 per 
annum. 

The successful applicant will be required to 
pass a medical examination. 

Applications, stating age, full details of 
experience and qualifications, and the names 
and addresses of three persons to whom 
reference can be made, are to be sent to me not 


later than Wednesday, November 4, 1953. 


KENNETH GOODACRE, 
Town Clerk. 


Leicester. 
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